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Neminem woluerunt MA Jon NoOSTRI, non modo de EXISTIMA- 
- TION x cujuſquam, ſed ne pecuniaria quidem de re minima, eſſe JUDICEM, 
niff gui INTER ADVERSARIOS conveniſſet.— re xxo in Ox 
TIANA. | 

OrTiMUM guemgue in ſeletes Fedices referre.— Id. in ead. 

Eft ſapientis Fudicis cogitare tantum fibi a Populo efſe permiſſum, quan- 
tum commiſſum et creditum ſit ; bt non ſolum fbi PoTESTATEM datam, 
 werum etiam FIDEM babitam, meminiſſe . . . et ſemper, non quid ipſe 

_welit, ſed guid LER et Rx11c10 cogat, cogitare. Animadvertere 

qua Lege Reus citetur 3 de guo Reo cognoſcat; u RES IN Qu x5- 
TIONE VERSETUR « « « « n0n ſe putare eſſe ſolum; neque ſibi quodcun» 
gue concupierit licere : ſed babere in conſilio Lx GN, RELIG10NEM, 
2ZEqQuiTATEMN, Fp; Libidinem, Odium, Invidiam, Metum, cu- 
piditateſyue omnes amovere : maximi que æſtimare CONSCIENTIAM 
 MznT1s ſue, quam, a Diis immortalibus acceptam babemus ; que a 
nobis divelli non poteft 3 gue i optimorum conſiliorum atque fattorum 
zeftis in omni vita nobis erit, fine ullo metu et ſumma cum e 
vd. in ead. 
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CHARACTER oy a JUROR. 


Good Jux v MAN will think with veneration on the 
" wiſdom and virtue of his fore-fathers ; who ęſta- 
bliſhed for the trial, not only of Life, of Freedom, and 
Reputation, but of even the ſmalleſt Property, a body of 
Judges of the ſame order in the community with the 
perſon whoſe cauſe they were to try; approved as uner- 
ceptionable by the conſent of either party; and conſti- | 
tuted, not under a flanding commiſſion of general au- 
thority, with the obligations of which they might feel 
themſelves not fa vividly impreſſed, but under a ſpecial 
charge for the trial of the immediate queſtion. He 
will reflect on the extent and limits of the office ſo- 
lemnly aſſigned to him by his Country. He will con- 
ſider it not only as the exerciſe of an ample power, but of 
an awful truſt committed to his fidelity, He will be ever 
mindful, not of his own, or the inclination of any «ther 
man, but of what Law and the RELIGION of his 
OaTH enjoin. He will obſerve on what legal charge 
the accuſed lands on his defence; what the proofs are; 
and, in doubtful caſes, what the juſt preſumption from 
character: in all, what the evidence of INTENT. 


He will form his VERDICT on the wyoLE MATTER 


in IsSUE : not, however, miſtaking Licence for Li- 
berty ; nor the full privilege he bolds of ſatisfying his 


conſcience without controul, for an authority to ſub/ti- 


tute his will in the place of impartial juſtice. He will 
take to counſel THE Law, which, if unintelligible to 
the JuRY, ought not to be penal to. the Defendant ; 


Err, which preſumes Innocence till the contrary © | 
43 — 


4 


* 


1 


be clearly proved; bi: OaTH, which * An if he 


pronounces GUILTY againſt his belief of the effect of 


tbe evidence; Goop FAlTRH, which he betrays if he 


leaves, without neceſſity, to another tribunal the fame 
and the ſafety of his fellow-citizen, who has put him- 
ſelf on the JupouEN T of his EqQuUaALs, On the 
CoNSCIENCE of his ſoul he will act with the moſt firm 
ſenſe of tranſcendent obligation; efleeming it as 4 
gift of Heaven, which no force can wreft from him; 
and which, if through life we bear with us, a witneſs 
of our integrity in thought and action, we ſhall live, 
ſuperior to all terrors, in the e bightf dignity of our 
Nature, 
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HERE is hardly any ching of more 9 


0 that the Law of LiszLs ſhould be generally 
underſtood ; which ſeems leſs to have been the caſe 
than might have been expected. 


Taz ParncieLes which govern that law are nei- 
ther intricate hor doubtful ; the chief and moſt con- 
cerning, or rather the only real, are not poſitive but 
natural, not taught but perceived. The queſtions that 
can ariſe, comparatively few and ſimple. The pre- 
cedents ſufficiently uniform, ſo far as they deſerve re- 
gard : and all that reaſon or authority has to ſay upon 
the ſubject, ſeems to be compriſed in a very moderate 


ſpace. Perhaps, hardly any title of our Law is of lefs 


difficulty. The grand point of conteſt is the Power 


quence to the individual, and the community, 


WW 
of Jvnlzs upon it; but this it has in common with 
whatever is triable . Only the ſolution of that great 


article of diſpute preſents itſelf more diſtinctly, and is 
made with greater eaſe, by the inferences to be drawn 


from conſidering it with relation to the caſe of Libels, 
than by any other inſtance to which the . 


Could be applied. 


Bur the reaſon it is thought obſcure, what the Law 
of Libels is, may be partly from the idea of ſtrange 
and contradictory cafes having ſo perplexed it, that no 
certainty can be had ; and partly from the manner in 


which it has been treated : thoſe of the profeſſion hav- 
ing delivered it, not as a detached title, but as included 


in that infinite variety of parts which compoſes the 
body of our Law; and others, not of the profeſſional 
line, having frequently indulged a ſcope of general diſ- 
quiſition, or written with a view too limited to the 
particular caſe, | 


Bor the ſuppoſed caſes which moſt darken and 
confound the ſubject, never had the colour of autho- 
rity. They are arbitrary ſayings in vague - ip] 
upon what might have been a caſe, but was not; 


law invented to meet a particular queſtion, if not per- 


fon : or notions ſcattered upon rough paper of de- 
ceaſed writers; great indeed, but not properly re- 
ſpeed, when their gueſſes, their errors, and their 


contradictions, are gleaned out of their venerable re- 


liques to defame their memory, or to N the ſanc- 


| tity of law and Ry 


| Anp as to he treating of it, feeling, as I muſt, 
ſtrongly, upon certain queſtions, I ſhall yet endeavour 


2 Properly, by the a; and the not. are terms that con- 


: to try, n by Jury. A. Trial, vertibly ſuppole each other. 
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to forget perſons and ſyſtems, and to keep to principles 
and facts: while in the diſcuſſion, having a ſingle 
point to treat, what in other advantages is wanted, 
may in this be compenſated, that in laying it before 
the Public my attention is undivided. 


Ix I ſhall be thought to write too much in the phraſe 


oOf Lay, it is not to affect jargon, but to avoid incer- 


tainty. From the moſt ſublime philoſophy to the 
meaneſt art, there are and muſt be terms proper to 
each ſubjet : and where ſafety and freedom ate con- 
_ cerned, it is doubly requiſite there ſhould be ſuch b. 
What is to ſpeak the ſame rule to all, ſhould ſpeak it 
in words of no latitude, beyond what muſt reſult from 
the neceſſary imperfection of all language. I ſhall 
not, however, employ technical terms, where accu- 
racy and certainty ſeem capable to be ſatisfied without 
them: remembering that any affectation of this kind 
would be cenſurable indeed in writing to the Public at 
large, not chiefly addreſſing the profeſſion ; for whom 


theſe pages are leſs deſigned than for my fellow - citi- 
zens in ern. | 


Tarar I may the better explain the ſubject, 1 1 
mean to lay before the Reader as clear and juſt an 
idea as I can of the NATURE of LiBELs, private as 
well as PUBLIC, and the Pow ERS of JuRIES concern- 
ing them; the private very briefly, and to ns 


the general N 


Ar a time when notions of the prerogatives of 
government had been ſtrained to the higheſt pitch, 
and the reaſon and the feelings of men beganto ſtruggle 
againſt the yoke, we borrowed from the Civil Law the 


v Certis nominibus fublatis, cognitio rerum perite 
Ss Ppord 
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| "AN; F 
word L1BEL © ;-and ſome general rules as to the thing, 


| which is always the moſt a crime with ftateſmen, 


when there is the moſt occaſion given. I mean no 
reflection upon that law, which has been fo received 
over Europe, that it is every where called the C:vil- - 


great part was ſettled in the yet undeclining days of 


the Republic. Private, or at leaſt perſonal, Libels 
ſeem to have been its object. Some principles con- 
cerning this queſtion might be drawn from the Ro- 
man juriſprudence, more generous than were adopt- 


ed: and, on the whole, even the Decemviral Tables 


appear to have conſidered the perſonal injury, rather 
than the political deli : with wrongs of ſuch kind it 
ſtands in the Inſtitutes ; and, as I apprehend, generally, 
in the Digeſts. But this, it will be ſeen, is not the 
worſt way in which it can fall under legal cenſure. 
It is true, whenever beyond the mere perſonal action. 
for damages, in the courſe of civil ſuit, it is taken con- 
ſtructively in the light of a public wrong, it becomes 


| 2 queſtion of the moſt delicate conſideration ; at leaſt 


where it affects men of public character and office, 
who are thoſe that generally refort to this ground of 
redreſs. For then the perſonal ſlander may be taken 
up as a colour; may be even drawn out of expreſſions 
that, in other caſes, would have been deemed inno- 
cent, or not liable to be proſecuted in that way: and 
ſome unguarded language againſt the perſon may be 
taken up as the pretence to puniſh the diſcuſſion of 
his public conduct. Had we done no worle, however, 


than copy the few general ideas that lay open in the 


earlier and leſs vitiated rules of the Roman Law, even 
on this ſubject, the miſchief had been more tolerable 
than it ſoon became. The truth ſeems, and no dif- 
honourable truth it is, we were to ſeek for law upon 


0 Libellve famoſus 


LEY 


N LIBELS. 


this point, We had paſſed five centuries from the 
Conqueſt, and more than one from the diſcovery of 
printing, with a caſe or two in the year books; per- 
haps founded on the ſtatute of Scandalum Magnatum, 
concerning falſe reports maliciouſly contrived againſt 
great men. And having had the honour and happi- 
neſs to do without a Law of Libels ſo long, it might 
have been no loſs had we remained as little converſant 
in the queſtion to this hour. A part of the Common 
Law, and one of its moſt valuable parts, lies in firſt 
principles of reafon and natural equity, with their im- 
mediate evident deductions : and admitted it will be, 
that the maxims, rules of conſtruction, and ſeveral 
leading authorities of our Municipal Law have been 
largely drawn from that of Rome, or copied from the 
ſame ſource of equity and incorrupt reaſon, As far 
as it was contrary to theſe firſt principles, acknow- 
ledged and felt as ſuch by mankind in general, to utter 
falſehood to the harm of one's neighbour, or even to 
utter truth to his prejudice, under ſuch circumſtances 
as could not be preſumed to be for public good, ſo far 
we might juſtly take up the terms of the Civil Law: 
ve might ſtigmatize the writing of this deſcription by 
the name of Defamatory Libel, which they had given it. 
In every ſociety under heaven, a publication of this 
nature could not but be an offence againſt the com- 
mon ſocial compact, = 


Bur yet, in an evil hour was the foundation laid! 
The ſuperſtructure roſe with rapidity to a formidable 
height. Soon were doctrines pronounced which Rome, 
not abſolutely enſlaved, would have ſpurned with in- 
dignation: ſuch, however, were dictated, were en- 
forced, I bluſh to ſay, were ſuffered, by Engli/hmen, 


as unqueſtionable parts of the Law of L1BzLs. Ta 


utter a misjudged opinion againſt meaſures of govern - 
6 3 ment. 


1 N ESSAY 


was a Libel. To ſay any thing to the Public on pub- 


_ palpable and deſtructive illegalities of government, 
was a Libel ; the act itſelf ſo intolerable, that nothing 
in the mode, the intention, the neceſſity, could make 


man law, on the contrary, I ſee the ſtrongeſt aſſer- 


pedient and of importance to the Public ſhould be known . 
Some apply this maxim to common thieves and mur- 
derers ; of whom it concerns the Public to ſay little, 
except in the courſe, caſy and certain as to them, of 
ordinary juſtice, The ſtreſs and peculiar propriety, not 

to ſay the only reaſonable application of the maxim, is 
to thoſe who adminiſter offices of national truſt : of 


conduct be examined; and that, if need be, it incur 
the cenſure of the public opinion. | 


{ibel deſcribed. „„ 3 
V. Comm. III. A LInEI 1s a malicious publication; TENDING fo the 


Mentors bot. di ſrepute of an individual, the breach of the Peace, the 


tome, c. 104. ſeditious violation of the good order of Government. 
III. Int. c. -6. 


Wood, III. z. | 
Remedy, ux remedyis n 
| 1. By ACTION on the Case; for Civil Damages. 
at Common | | . 
Lau, 2. By INDICTMENT ; for the PuBLic WRONG, 
Theſe at Common Law. | 
by Statute, de 3. By a ſuit of a mixed nature, founded 90 * 


Scandalis * | 
natum. 

4 Eum qui nocentem nay, nocentium nota eſſe et . et 
non eſt bonum et æquum ob eam 2 8 D. ** 10. 52 
Jem condemnari. | enim | 


* 


ment, was a Libel, though in a decent manner, and 
with a purpoſe apparently good and uſeful, To utter 
a right opinion on the wrong meaſures of government, 


lic ſubjects, was a Libel. To petition in the moſt re- 
ſpectful, regular, and humble manner, on the moſt. 


it other than the bigheſt miſdemeanour ! In the Ro- . 


tion — That it is not good or equitable to condemn the 
man who publiſhes offences and offenders, which it is ex- 


| theſe it greatly imports to the community that the 


wp 


. 


O N LIBE Ls. 


in the particular b of falſe aſperſions, to the 
ſlander of men high in rank and office. | 


TRE extraordinary proceſs by INFORMATION re- 
quires to be ſeparately conſidered, 


A L1ser, where the fuit is private, falls under con- 
ſiderations very ſimilar to thoſe affecting the common 
actions of ſlander. 
as wel! as that by diſcourſe, if the defamation be con- 

veyed in general terms of reproach, from which no 
particular injury is implied to reſult, it will be neceſ- 


In the action on written flander, 


Libe! confidered 


as actionable; 


analogous to 
common actions 


of ſlander 3 


ſary to prove ſome ſpecial damages; as loſs of mar- 


riage; loſs of credit and cuſtom. For general aſ- 
perſion, it will be an anſwer to the civil ſuit that the 
words are true; and even for ſpecial, in inſtances not 
charging felonious crimes ; but it has been held that 
the truth of the words muſt be pleaded ſpecially, and 
not given in evidence upon the general iſſue of Nor 
 GvitTyY. Now, in this there appears reaſon : for a 
JusTIFICATION is @ ſpecial plea in bar of the right of 
action *; ſetting forth ſome ſpecial thing by which the 
_ defendant doth juſtify. If, therefore, they go to trial 
on this plea, there is a fimple point in iſſue on which 
the Jury may decide, and each knows what is to be 
proved: but if the plaintiff, on the general iſſue of 
« Nor GviLTy,” ſhall find himſelf encountered by 
evidence to the truth of the defamatory words, he may, 
at great diſadvantage, ſuffer a new ſlander by courſe 
of law. ; not being prepared to n the allegation 
of their truth. 


Ir has even been determined, and ſeems to be now 
fendant ſhall not, upon the general iſſue, give the 


truth of the words in evidence, by way of mitigation 
1 5 B34 ES; 


The OPS may 
be pleaded to 
Juſtify an action 
of ſlander, i Im- 
porting no ſpt- 
cial damages 3 
and in ſome in- 


ſtances, VII. 
* Sheph. Epi- 

tome, ch. 160. 
Tit. Treſpaſe, 

Sec. 21. 


See Comm, 


Buller's Law of 


Niſi Prius, C. 1. 
89 


v. ibid, 
held for ſettled law, that in a private action the de= - 


f 


. 
F 
4 
7 
1 
9 
4 
Fl * - * 


+ Strange, 12c0, 
Underwood and 


Caſes in which 


intention juſti- 

fies writi to 

the detriment of 
3 


o Lord Manſ- 
2 Ed monſon 
v. Stephenſon 
— Ur. E. 6. 

G. III. 


ground of the 
action. 


N. E. p · 8. 
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of damages; but muſt, ſo much as to make this uſp 
of it, plead it — +. 


WHERE the imputation in itſelf imports peril as a 
charge of treaſon, or other felony or crime puniſhable 
by the law, there the damage is neceſſarily implied in 
the charge itfelf ; and no ſpecial loſs or injury needs 
be proved to maintain it. 


Sn ſeems indiſputable, ſrom the analogy between 
actions for words ſpoken, and private ſuits for Libels, 
that a ſuit cannot be ſupported on a written character 
given of a ſervant, by which loſs of place happened; ; 
if it was confidentially given, without malice, or in- 
tentiqn to defame : and ſo of words detrimental to a 
merchant, or tradeſman, or perſon in a profeſſion, if 
uttered for the intereſts and ſecurity of ſuch as might 
be likely to ſuffer by employing them. For Marice 
IS THE Gisr or THE ACTION: which, when not 


Buller's Law of implied in the very nature of the act itſelf, muſt be 


Same Rule by 
Pratt, Ch. Juſ. 
C. P. in Herver 
v. Dowſon, Tr. 
5. G. III. 


Ixoicruzxr. 


General ſub- 

ſtance of an 

Indictment for 
BEL. 


proved, 


ES wow proceed to the remedy by INDICTMENT 
in the caſe of a Liser, conſidered as a PUBLIC 
WRONG, | 


Ax InpicTMENT is a written accuſation, of one 
or more perſons, of a crime or miſdemeanour ; pre- 
ferred to a GRAND Tapes and by ſuch Jury on mw 
preſented, | 


In an INDICTMENT for a LI BEL it has been uſual 
to ſet forth, that the defendant, being an evil diſpoſed 
| perſon (with other circumſtances according to the 
charge) did publiſh a FALs E, ſcandalous, and MALI- 
ciovs LIBEL, It has been diſcuſſed with great inge- 

"oo nuity 


on LIBELS, 


puity and zeal, how mack of this muſt "D conſidered 
as ſubſtance, and how much as general inference of 


* ** 


law, or mere formal inducement to the charge; ſo as 


on the one ſide either indiſpenſibly to require proof, 

or on the other to prove itſelf (on ſuppoſition of the 
fact charged); or to be Og imm whether 
proved or not. | 


| I SHALL only ſay, at preſent, that in private actions 


of Libel, it is not neceſſary for the plaintiff to prove 


the falſehood of the charge; for the reaſons already 


given. The effect of theſe, and ſimilar words, in 


PvusrLic LIBELs, will merit to be attentively conſider= 


ed in another part of this Eſſay. 


Tux action de Scandalis Magnatum may be juſt 
mentioned: for writings, defamatory of a peer, or 
other great public officer, are puniſhable by the Sta- 
tute of Weſtminſter (a ſtatute which, reliſh as it may 
of the prejudices and falſe ſyſtem of thoſe times, has 
more various and more extenſively beneficial regula- 


tions than almoſt any our code can yet boaſt): and ſuch 


falſe ſuggeſtions are alſo puniſhable by action in the 


name of the crown, and of the party injur ed, under 


the 2d of Richard the Second. 


* has been held, that words of general derogation 
and ſlight, not actionable in the caſe of a private per- 


ſon, are ſo in the caſe of the perſons juſt deſcribed: 


and it was once, ridiculouſly, ſuppoſed, that in this 


inſtance, the words ſhall be taken in the worſt ſenſe 


againſt the ſpeaker : a doctrine equally abſurd and 


tyrannical. 


Ir ak that men of rank have diſcovered this pe- 


Culiar mode of proſecution to be no real privilege, | 


Frivolous, 


Nearly difuſcds 


to ww 1 1 * 


Frivelous, invidious, vexatiou 8, at the beſt per fubus, 
the old books have inſtances of its application that ex- 
cite pity and contempt. Amongſt modern caſes it is 
ſeldom to be found : and the experience of our times 
ſcarcely furniſhes an example. 


Wx are now called to attend to LiBELs under the 
direct conſideratien of the PuBLIc WRonG, And 


e kx Perſona 
BELS into Per- 8 Or 

Jonal and - „ 
9 | "GENERAL. 


By perſonal I mean ſuch as, affecting in their im- 
mediate deſign an individual, may be as well the ſub- 
2 of a private civil ſuit. 

By PT IO ſuch as, whether an individual be 

ſo affected or not, directly concern the Public. = 


Where the ob- W1TH regard to perſonal defamation, when ſued as 


— a 5 a PUBLIC WRONG, it has been laid down as a prin- 


Perſonal defama- Ciple, that the cenſure being true is no juſtification. 
ne ** And this, in general, is naturally juſt, Is a man a 
upon a public murderer, a robber, a fraudulent perſon ? by the courſe 


6 oh — juſtice, according to the law of his country, let him 
be tried. But to inſult, to irritate to further breaches 
on the peace and law of ſociety; to permit this, can- 
not be defended either by policy or juſtice. Neither is 
the property, the life, the liberty, the honeſt fame, of 

any to be put to riſque by a prejudging vague accuſa- 

The reaſon and tion. So far as perſonal Libels are concerned, it is 

| 8 * of no conſequence that this doctrine can be traced to 

properly under- the Star Chamber : it is a principle ſo rational and 
pure, that the adoption of it by the york of courts 
cannot weaken its authority. 
r v | It 


"ON ” LIBE I. 8, 
3 e 


© and this raiſes the indignation of an Author much to 


be reſpected. Yet, in truth, as the relations and 
friends of the deceaſed may be wounded moſt cruelly 
by ſuch aſperſions ; as the calumny ean' perhaps be 
never cleared; and as ſocial confidence and peace can 
hardly ſuffer a more inſidious violation, I ſee no cauſe 
to be diſſatisfied with the opinion, that a perſonal Li- 


bel is not excuſed becauſe the grave hath covered the 


object of the attack *, 


ALL the miſchief extracted from this principle, and 
much indeed it has been, has reſulted from a falſe 
deduction. PUBLIC CHARACTERS are due to the Pub- 
lic: the man is removed by death; but the king or 
the miniſter remains, as long as the community can 
be benefited by the rectitude, or injured by the politi- 
cal vices, of their government. Alfred yet lives, in 
the right he did to our conſtitution, and the bleſſings 
which ſtill remain from his zeal and fidelity to the 


people: but thoſe who violated the clective rights, 


thoſe who extended the duration of parliaments be- 
 yond their ſafe and conſtitutional period; thoſe who 
introduced corruption with open front, or covered the 
certain ruin of Freedom and Public Virtue under the 
equally diſhoneſt but fallacious name of Influence, 
ought not to be ſhielded from the ſentence of poſte- 
rity either by reſpect to their ſtation, or whatever may 
be pleaded. It imports a People to know, through 


the whole of its exiſtence, not only who of. its ſer- 


vants have in general merited eſteem, but who at any 


1 


How far and in 

what ſenſe it 

be allowed, that 

adead man 
may be libel- 

led, 


The miſchief 
aſcribed to this 
poſition reſults 
from its miſ- 
application. 


Public charac- 
ters the juſt 
and neceſſary 
object of publie 
diſcuſſion. \ 


%. . 
* 


\ 


wy in any "om inſtance, have he or wil- 


e In this ſenſe, 3 and ſociety, conſent—Oux 6g107 Sear 1 
powell as Oy and 2 will _— EX3TA&g IA. | 


fully 
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fully infringed, their duty; whatever ſhade it ay caſt 


on the moſt illuſtrious names . 


That a man may be libelled by ireical refletions 
may be alfe fafely admitted. On all hands it is al- 
lowed, if the intention is to defame, it is immaterial 
whether the form be compliment or invective. But 
in this, as in other caſes, it is ſolely for the Fury to de- 
termine, if the meaning of the words be as the indict- 


ment ſuppoſes ; and whether the application of them 


$ to the perſon complaining was deſigned by the de- 
fendant as it is there ſuggeſted. This too on all hands 


n 4 1 ; 


Fleas of the 


Crown, Ch. 73 


Tit. Libel. 


is admitted; and has never once been queſtioned. 


In general, it is a rule, that Furies ho” a right to 
take words according to the ſenſe which circumſlances 
fir; and as they or other men would feel they muſt be 


- underflood every where elſe. Blanks, fictitious names, 
| diſguiſed modes of expreſſion, dates purpoſely miſ- 


The offence of 


Libelling in- 


veral arbitrary 
precedents. 


applied, are a poor ſcreen for a Libeller, when the ma- 


lice plainly appears, and the perſon who i is the object 
of it is ſufficiently aſcertained. 


To the offence of Litelling, PUBLICATION is eſſen- 
tials. This was not always allowed; and there are doc- 
trines in the books inconſiſtent with this principle, as 
with every other of natural equity and reaſon. It is 
by publiſhing that ſociety is wronged. A man's writ- 
ings in his cloſet are to the community as the thoughts 
in his heart, Force indeed may ſeize, or treachery 
purloin them from the one; while the other is in- 
violably fecure to every man who can be faithful to 


Inde tibi TN 3 imitere the Star Chamber held, that ta be 


capias; inde fœdum incepto fa- within this offence, one ought to he 


you exitu quod vites. contriver, procurer, or 1 
x * far back as Lambe's caſe, publiſher, | 


Ja. W Pt. IX. 59. even | 
a 5 8 | | himſelf, 


ON LIBE LS. ww 


himſelf. But although the poſſefſion be more preca- Reaſon why 
rious, the civil immunity is in both inſtances the ſame. n hs 
The independence of the ſentiments of every indivi- civil crime. 
p dual, whether on paper or not, reſts on the ſame: _ 
ground, while he, chooſes to keep them to himſelf5” - © 
nor can he be more juſtly ſubjected to puniſhment by | 4 
what his private papers ſhall be forced to depoſe againſt 
him, till he carry them out of himſelf by ſome act, 
than he is liable with juſtice to have a confeſſion of 
his mind extorted from him by the rack*, and then 
re to anfwer for the ſecrets of his own n % 


2 nne . not the ac of unpubliſhed vrrit · Distinction 
ings, made to ſerve as evidence in the caſe of treaſon, 
where they are merely collateral, to ſupport the proof are collaterally | 
of ſome overt act. Yet even here a wiſe and mag- wien. 
nanimous government will rather wave the advan=' © 
tage of a conviction thus to be eſtabliſhed, than give 
any countenance to proceedings ſo perilous to the 
decencies, and, too generally at leaſt, ſo incompatible 
with the faith of ſociety. | 
| ps, to what conſtitutes . the queſtion has : DitinRions \ 
been much agitated : nor leſs, how far a defendant n | 
ſhall be concluded to be the publiſher, on general "ow | 


r of law ariſing from his ſituation. 


Tur caſe of Barnardiften appears to have been 2 Remarks on 
moſt diſgraceful one — To intercept letters ſent to the Me caſe of Sir 


1 | . Barnardiſ- 
poſt-office, and on evidence thus obtained to reft the — 8 
n. of publication | oe AY | os AS St. Tr. 


In queſtions of treafonable correſpondence it has Caſe of 1 
deen indeed decided, that the letter once ſent out Tr. DT H. 
of the power of the author, to be conveyed to the 324 RG 


enemy, the treaſon is complete; whether the intelli- chene 


> Vide the caſe of ſrigurecf papers, Append, 3 8 State Trials. | 
13 | GOO 


-® 25E. III. 
6. 2. 


Equivocal acts 
of conſtructive 


publication. 


„ TY 


gence reach the enemy or not. And this, I think, 
Juſtly, by analogy to the general law of treaſon : for 
it is not the effect, but the purpoſe, accompanied with 
an external act, that conſtitutes the ſpecific crime of 
treaſon, as explained by the ſtatute . But in Liners 
let it be conſidered whether the law muſt not be other- 
wiſe; and whether any thing can be a publication, to 
charge the defendant as guilty of this offence, till the 
act of publiſhing be effected, according to the will of 
the writer; I mean, by its reaching thoſe for whom it 


was deſigned by him, or falling into the hands of any 


perſon in the courſe of ſale or diſtribution ; or how- 
ever, being divulged by ſome act to which his diſſent 


is not neceſſarily implied. Now ſurely the interceptor 
of a letter cannot impute to the author the publica- 


tion; unleſs every rule of reaſon, and the direct evi- 
dence of fact, be inverted. The giving of a LIBEL 
to be tranſcribed, or printed, has been held an act in 
itſelf of PuBLicaTIon. However, this deſerves to 
be weighed; for the act of copying for another by 
his order, whether in manuſcript, or perhaps ſtill more 
by the preſs, may be conſidered as a manual opera- 


tion i; neither does it appear, that the author means 
the communication of his ſentiments to the tranſcriber 


or the printer. Now the publication of a Libel ap- 
pears to be the imparting of it to others, in that view 
in which it is a Libel; in the view of ſuggeſting the 
defamatory or ſeditious ideas which it contains. But 
in theſe inſtances nothing farther appears, than that 
the author means to multiply copies of his writing ; 
which it is probable he will after publiſh in the com- 


mon ſenſe of the word, which is, at the ſame time, the _ 


proper acceptation of it. Whether the amanuenſis, 
or thoſe employed at the preſs, attend to the purport 
of the compoſition, or ſo much as underſtand the lan- 


i ha operation for which how- ſwerable afterwards, ſhould a clear 
ever the printer may become an- 2d of publication take place. | 


Suage, 


ON LIKELS. 


age, is preſumable to be indifferent to the writer, 
and is, at leaſt, commonly doubtful in point of fact. 


Bur the intent once executed of communicating 
the Libel, by d:/þo/ing * of a copy, the publication is 
then complete, and no longer queſtionable, For the line 
cannot be drawn by any reference to the number of 
readers, By the ſame right I impreſs defamatory 
ſentiments on the mind of one, that one may exert a 
like influence on twenty, and thoſe. twenty on ten 
thouſand. The true rule here, as in the whole ex- 
tent of the queſtion, may be thus expreſſed The pa- 
per ſent, whether to one or many, does it ſeem in- 
tended as honeſt caution, or malicious defamation? 


Ir is of little importance here to weigh the autho- 
rity of a ſuppoſed caſe, that a man may be puniſhed 
as a Libeller of himſelf. The caſe to which this con- 
ceit is tacked, may be found in what is called the 
Twelfth of the Reports; a poſthumous collection, 
probably never intended for the light; —made up from 
the ſweepings of Sir Edward Coke's ſtudy; which, 
even while he lived, was at the mercy of court-plun- 
derers, with his papers public and private, and his 
very will, to make and mar as they thought fit, The 

eaſe, however, is only this— That a man may be a 


k It is to be obſerved, that pub- 


lication thus aſcertained, ſtill leaves 
the grand queſtion open, Whether 
the writing be libellous or not, on 
the whole application of the words 
and meaning of the writer? ſo that 
the objeRion, Where is the ſecurity 
of correſpondence ? and other ſimi- 
lar exceptions, will not lie: eſpecially 
ſince, for the moſt part, the criminal 
act of publication will naturally re- 
ceive a more ample ſenſe in the caſe 
of a perſonal than of a general Libek 
A perſonal Libel is publiſhed by 
ſending to the perſon whom it de- 


fames, or to any other; unleſs the 


motive of ſending can be explained 
and juſtified. A writing, charged 
as a general ſeditious Libel, may, in 


ſuppoſable circumſtances, be on the 
very face of it innocently and com- 
mendably addreſſed to one or a 
few, even in thoſe rare caſes, where 
publication, in the full ſenſe of the 
word, might import malice, and 
not general information. In ſhort, 
what is publication in general, what 
is libellous generally, will not eſta- 
bliſh the proof of criminal publica- 


tion in a particular caſe. . Thoſe 


of whom it is the excluſive pro- 
vince to decide according to the 
evidence, will include in publication, 
in the ſenſe neceſſary to affect the 
defendant, nothing leſs than what 
ſhall appear to them to be ſo on 

whole of his caſe. 


b * - 


_ publiſher 


3 


Act of publica- 
tion unambigu- 
ous, When a co- 
py once goes out 
for the uſe of 
another . 


ever, as in all 
other caſes, to 
the fair con- 
ſtruction of in- 
tent. 


Caſes rejected as 
evidently not de- 
ſerving regard. 


Dr. Edwards 
and Dr. Woot- 
on, 12 Rep. 35. 


of printers, 
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publiſher of a Libe!, by ſending a defamatory letter ts 
the perſon who is the object of it. And then comes 
the remark of the Reporter, merely in the way of 
that ſort of legal tattle which this great man very 
frequently indulges— That, by the Civil Law, a 
man may be puniſhed for libelling himſelf: on this he 
ſuggeſts, that ſo he might in the Star Chamber. This 
too is followed up by a tale which burleſques all gra- 


vity, and is not worth repeating. It is fortunate, 


indeed, that of all the libellous offences, real or ima- 
ginary, the ſcandal againſt the dignity of common 
ſenſe did not preſent itſelf as one : a due care to avoid 
this, would have loſt us many precedents that help to 
fill up the ſcanty roll of authorities on Libel. And a 


ſcanty one may it ever be! 


Tux other queſtion is of this ſort.— The ſervant of a 


ConftruQive 
publication, by © bookſeller or printer ſells a LiBer. Is this to be taken 


2 — a publication by the maſter? Generally a man ſhall 


anſwer, in civil damages, for the act of his ſervant ; 
and not criminally. But this will be underſtood in 


the caſe of general ſervice, where the particular act 
does not in the nature of it preſume, and prima facie 


conclude, authority or privity in the maſter. In print- 
ing and ſelling books, the men who work at the preſs, 

and give out papers or pamphlets that are in the ſhop 
for ſale, are as it were the hand. On the maſter it 
depends what ſhall be printed or rejected, what ſhall 
be allowed for ſale ; with him is the active authority 


Rex v. Almon. And the control: all, therefore, is to be preſumed to 


3 5 14 be done by his direction, which he does not prove to have 


been done contrary to it, or in I of him, or by miſe Y 
takes | 


In ſhort, if a writing be cleatly libielleus, an unjuſ- 
un a malicious publication, ”= what acts ſhall a. 
man 


oN DI 


man incur or avoid the legal guilt of a publiſher ? — 
The caſe of a printer will illuſtrate moſt or all caſes 
of general publication. I ſhall write with a deep 
ſenſe of the importance of the queſtion to individuals 
and the Public : turning neither to the right or left; 
but obſerving, whatever may be the hardſhip of parti- 
cular caſes, only the invariable line of juſtice, ſo far 
as I can trace it. | 


A Printer, then, is a public agent to receive and 
convey intelligence to the community. He has ne- 
ceſſarily ſervants, by whoſe hand * he prepares and 
publiſhes. Now, in all cafes, a man ſhall anſwer 
criminally for the act of his agent, done as ſuch ; that 
is, by his command, direction, or countenance, whe- 
ther expreſs or implied. The general buſineſs of a 
printer is printing and publiſhing ; in other words, 


printing for the #n9wn purpoſe of general publication, 


What his ſervants do, either at the preſs, or by diſtri- 
buting from the ſhelves, or from the counter, is the 


act of the maſter, till he give ſome ſpecial proof to 
the contrary. He has the command of his own preſs, 


the regulation of his own ſhop; to whom can the 
Public look for reſponſibility, on what goes forth from 
- thence, but to him? To puniſh the ſervants only, 
would be at once ineffectual and unjuſt ; it would be, 
as formerly was ſaid on a great occaſion, to impeach 
the ſcholar (nay even leſs than ſo) not the maſter; 
the hand, and not the head. 


Bur the maſter is ignorant what his ſervants pub- 
liſh ! Will honeſty, will plain ſenſe ſay, that ſuch igno- 


k Penally, no leſs than benefi- is done by another, apparently as 
cially, the maxim is univerſal, Qui my ſervant or agent, muſt be taken 
facit per alium facit per ſez; What to be done by my authority or di- 
is done by another, by my authority and rection, till I ſhew the contrary. 
Alirettion, is dene by me; and what 
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Vide Mr. Er- 
ſkine's ſpeech, 
in the Rights 
of Juries vindi- 
cated, P · 67. 
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| 15 a man be in cloſe impriſonment, ſo that his ſervants 
canndt have acceſs to him, nor he know what is done 
in his ſhop; and a libellous writing, to which he is no 
way privy, be there publiſhed, this will not affect him 
as Publiſher. In the caſe of the King and Woodfall, 
this was admitted from the Bench ; at the ſame time 
that it was declared, the circumſtance of being in pri- 
fon would not exempt, if acceſs of ſervants appeared, 
and that the defendant had the proofs brought him, 
though — 
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Tuus the delirium of a fever, abſence not import- 

ing fraud or neglect, and various circumſtances, might 

be a full defence. In the mean time, a temporary ma- 

nager of the ſhop, while for any of theſe reaſons the 

_ reſponſibility of the true maſter is ſuſpended, will 

ſtand in his place; under the ſame 1 1 with the 
ſame exceptions. 


Ap upon ſimilar equity of conſtruction, due to 
Cafe of Salmon, every criminal queſtion, where a linen-draper “ al- 
zn. 1777. B. R. jowyed his ſon, who was a printer, to uſe his ſhop— 

not otherwiſe employed, but not particularly divided 
for keeping books, pamphlets, &c. for ſale, the niece 
of the old man was directed to give one of thoſe pam- 
phlets to a perſon who called for it as a cuſtomer, the 
ſon being abſent; and this direction was from the fa- 
ther himſelf. The court conſidered the publication 
as a Libel; and granted a rule for an information 
againſt the * as printer and publiſher : but againſt 
the old man, not ; for being no way concerned in the 
trade, his ignorance of the nature of the — was 


innocent. | 
ar 


ON LIBELS. 


I's is almoſt i to obſerve, that a Libel 
may be by pictures or ſigns : nor do think it neceſ- 
ſary to ſtop the Reader long in diſcuſſing, whether a 
man, without incurring the hazard of a Libel, may 
abuſe entire profeſſions, and orders the moſt reſpect- 


able; though to cenſure individuals the moſt unwor- 


thy, in any claſs, would not have been thus permitted. 


A BILL, or other pleading, in the proſecution of a 
legal ſuit, is not to be conſidered as libellous; though 
it may import the ſevereſt cenſure on the character 
and conduct of a defendant, This freedom of re- 
preſentation, however liable to abuſe, is as. to 
the independence of public juſtice. 


Bur theſe e muſt be obſerved, that the 


matter be really pertinent to the cauſe; for imputa- 


tions abſolutely irrelevant will not be protected: they 
are puniſhable by the court; and they would un- 
doubtedly ſubje& the perſon, ſo indecently tranſgreſſ- 
ing the bounds of his profeſſional duty, to a civil ac- 
tion. The ſame would be the effect of a calumny, 
not ſuggeſted under falſe inſtructions, but derived from 
the malicious invention of the advocate, A profeſſion 
which, perhaps more than any other, is under the jea- 
lous ſcrutiny of the public eye, will, I truſt, very 
rarely give occaſion to the enforcement of theſe 
checks : and indeed the extreme ſcarcity of inſtances 


where redreſs has been ſought, on the ſuppoſition 


of wilful falſehood or licentious defamation uttered 
under colour of legal enquiry, appears ſtrongly to 


imply that the honourable function of < a Miniſter of 


Truth and Juſtice ,“ and ſuch every lawyer is bound 
to know himſelf to be, hath, in general, not been 
violated, 


1 Lord Chief Juſtice Holt's celebrated definition of a lawyer. 
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That a perſon - 
may be libelled 
by pictures or 
figns, as well as 
writing. : 


Law proceedings 

in the regular 

courſe of juſtice 

not chargeable 
as Libels. 


Otherwiſe, if fo- 
reign to the 
cauſe, or a wil. 
ful ſcandalous 


falſehood. 


9 —— "OI 4 as 
. 


Tr 


332 N. e 
r fink D 
een. 
7 5 Nr . «6H 
- 1 ia „n 
— ona : 


Ke ce 


. * 
1 
1 2 
4 Fi 
7 
1 t #4 5 
#82 
? s 4 
+ 
J 
” * 
1 5 
8 
% G 
1 
bs 
1 1 + 8 
84 7 4 T 
1 
; * 1 
7 } 
o 
* - 
q . 
14 
4 + 
Fs 
0 1 1 
«i 
1 
1 
* 4 7 
[ Fin 
b ESE 
x7 
M 
&7 
* 32 
8 Is K 
28 
* 1 
o 82 
- 144 
51 
34 
; 29 
c i - 
as | 
F423 
— 1 
LS: 
\ * 
35 


l 
a * N 1 + wa.» 2595 
rea ry — Res. E , 
n — "=. 2 AL 3; 
* W 8 


. ate 44> ad'+-+ i "hp _—_ 
en a. Eo, — 2 
» 
- 2," 444i 1 he 


owe 2 — 
8 FEET 1 s 
a 25 — 7 1 — — 
* . 8 0 — ANTI by 
— — — 8 


20 


Extra: forenſic 


publications, 
or writings in 
prejudice of a 


ſuit depending. 


RECAPITU- 


LATION. 


& AN £15/8 KiY 


' ANOTHER caution may be here intimated, which 


it were well if experience would give us cauſe to think 


| ſuperfluous : That thoſe who have entered into a 
courſe of legal enquiry, muſt keep within the lifts. TO 
try the ſame cauſe by witneſſes on oath, and by ru- 


mour in different circles; by a jury ſolemnly impa- 


nelled, upon full evidence on either fide, and by the 
pre-occupied opinions of partially-informed readers ; 
by certain allegations of a defined offence, and by 
vague aſperſion; by an appeal to Law, and a ſolicita- 
tion at the ſame time of prejudice or favour, may often 
incur the guilt of a LiseL of the worſt ſort : at beſt 
it is not ſuitable to the purity of judicial inveſtiga- 

tion. Of general points, as of the right and duty of 
Juries, of the nature and extent of Public Crimes, 


there can be no conſtitution, if the Public be fettered 


in its judgment. Of particular caſes, the people exa- 
mines and decides by its judicial repreſentatives in due 
courſe of trial; with this manifeſt diſtinction between 
thoſe who repreſent the community in the ſenate, and 
thoſe who repreſent the ſame majeſty of the people in 


the ſeat of judgment, That what ſhall be made Law, 


or ſhall ceaſe to oblige as ſuch, is matter of national 
conſent, and may be the ſubjeC of inſtructions; but 
what is Law on a particular caſe, muſt, from its na- 
ture, be left to the uninfluenced decifion of thoſe be- 
fore whom the facts are to be proved, on which that 
law muſt depend ; and to anticipate either the evi- 
dence or the concluſion, is contrary to Juſtice, than 
which nothing ſtronger can be adduced, to prove its 
repugnance to the principles of Freedom, 


AFTER having ſhewn what a LiBEL is, what are 


the diſtint Kinps and Species, what amounts to 


PuBLICATION, and what evidence in general will 
repel the * * againſt a man, as Publiſher; 
** -— 


oO i 
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and having marked the diſtinction between the object 


of the ſuit in action, and indictment for a Perſonal 
Libel, with the correſponding diverſity in the nature 
of the defence; and ſhewn ſome of the caſes in which 
the character of an individual may be touched, and yet 
nothing libellous can be imputed; it remains to exa- 
mine the particulars neceſſary to the eſtabliſhing of the 


charge of a GENERAL LIBEL of the fir/? order; by 


which I mean ſomething nearly bordering on the 


charge of Treaſon ; that is, of a publication to which 


it is imputed, that it is made with an intent to excite 
SEDITION, and diſpoſe the minds of the ſubjects of the 
Mate to violence againſt the order and good con/titution 
of the government. | 5 


In ſuch papers, it may happen that no perſon is ca- 
lumniated; but the public reſiſtance ſtimulated by 
ſuggeſtion of a grievance of general concern, 


Now the form of ſuch indictment commonly runs 
thus : it recites, that the defendant, being an evil- 
minded perſon, of a turbulent and ſeditious diſpoſition, 
and an enemy to the government and conſtitution of 
the realm, well and happily by law eſtabliſhed u, and 
intending to excite diſcontents and jealouſies, and to 
diffuſe diſaffection and diſloyalty to the perſon and go- 


vernment of the king; to draw the adminiſtration of 


the Public into great diſgrace, ſcandal, and infamy, 
and to incite the ſubjects by force and violence to al- 
ter the government and good conſtitution, in all its 
parts well inſtituted and ordained ; theſe his wicked 


m This recital, declaring the at- of a depraved, and ta detend the 


tempt to have been made againſt bleſſings of a good, conſtitution, 
the good conflitution of the realm, ſeems equally the duty of a virtuous 
has in late caſes been omitted: citizen. . 

though to cenſure the corruptions 


C 3 — and 


* 


Particular conſi- 
deration of a 
GENERAL ſedi- 
tious LIBE. 


Purport of an 
Inditment for 
ſuch offence. 


Vide St. Trials, 
paſſim; but 
particularly R. 
v. Roſewell, R. 
v. Horne, and 
R. v. the D. of 
St. Aſaph. 
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AVERMENTS 
neceſſary, where 
the matter is 
not, on every 
fair, reaſonable 
ſuppoſition, li- 
bellous on the 
face of it. 


The nature and 
uſe of an Aver- 
ment, to limit 
and aſcertain 
the crime. 


. 


n 4AWP 


and diſloyal purpoſes the better to effect and bring to 
execution, did wickedly and ſeditiouſly publiſh a cer- 
tain falſe, malicious, ſcandalous, and ſeditious Libel, 
of and concerning the king and government :—in 
which ſaid Libel is contained the falſe, malicious, 
ſcandalous, and ſeditious matter following, 


Tuis may ſuffice, if there can be a publication con- 


cerning the king and government, which, in every 


fair and reaſonable conſtruction, is ſo malignant as to 
be neceſſarily a Libel on the face of it: and in this 
caſe, the words which are to eſtabliſh the charge are 


next to be ſet forth, with ſuch. Innuendos asS are Fe N 


to be annexed. 


Bur if the words owe their criminality, or however 
that ſpecial criminality which is to be brought to trial, 
to the reference they are underſtood to bear to a cer- 
tain ſtate of things, and the particular application 
which the author is inferred to deſign, the circum- 
ſtances neceſſary to limit this reference, and to fix this 
application, muſt be ſtated upon ſuitable averments. 


The InnUENDOo is for the moſt part of form (at leaſt, 


after it has once made the link complete between the 
charge, and the writing which is the ſubject of it); 
the AVERMENT is properly, of ſubſtance. The diſtin& 


ulſe of both it is now ſeaſonable to explain. 


- 


Ax AvERMENT 1s @ ſpecial allegation of new matter, 
not appearing on the general purview of the charge, yet 
eſſential to the iſſue : or, in other words, a declaration 
of ſuch facts as are neceſſary to deſcribe the offence ; and 
which, if made out by proof, will eflabliſh the charge of 
that particular crime laid in the indiftment, This the 
proſecutor avers, or ſets forth, as truth; and there- 

pon, on the whole matter, iſſue is joined, ſo that the 

"+ -« queſtion 


GN ILIE 


queſtion goes to trial before the jury. Hence it is at 


once evident, that where the words cannot by juſt in- 


tendment be other than libellous, and that too accord- 
ing to the ſcope of the general charge, no ſpecial 


23 


averment ought to be introduced; for in that caſe it 


could only be an averment of collateral matter of evi- 
dence, and not of any point conſtitutive of the charge, 
which, by ſuppoſition, is complete without it: and it 
is a rule, that evidence, as ſuch, is not to be ſet forth 
in the indictment, but points to be ſupported by evi- 
dence. And it is alſo manifeſt, on the other ſide, 
that where the words do not carry on the face of 
them a certain and determinate libellous ſenſe, but are 
innocent or criminal in the view ſuggeſted by the 
charge, according as they relate or not to a particular 
ſtate of things, that relation, and the circumſtances 
from whence it flows, muſt be ſhewn on the record ; 


otherwiſe a man might be convicted, and yet the accu- 


ſation be ſo defective, that the crime imputed to him 
| muſt be made out by gueſs, after all the facts ſhould 
have been proved which the charge imported, 


In certain caſes, as in treaſon, murder, and other 


known inſtances, the crime averred to have been 
committed muſt be deſcribed ; not only directly and 
certainly (for this it muſt always) but technically, in 
terms preſcribed by the law. In moſt other criminal 
| Caſes, no ſet form of words is indiſpenſably required; 
but it is ſufficient® if the averment be poſitive, in oppo- 


ſition to uncertain alluſion, vague argument, and con- 


tingent inſerence; and that it aſcertain the particular 
offence by proper unambiguous deſcription, ſo that the 
DErENDAN T may not be deceived to what he is to 
anſwer ; the Jury ſee to what facts, or points in the 
nature of facts, the evidence is to apply, whether to 


convict or clear; and the Jupoꝝ diſcern what opinion 


CdS the 


* Ld. Chief ſuſ. 
of C. B. (De 
Grey) in deli- 
vering the opi- 
nion of the 
Judges in the 


Houſe of Lord: 


on Mr, Horne“ 
caſe, 
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Rex v. Roſe- 
well, St. Tr. 
Car. II. 
v. Horne, Dom. 
Proc. ut ſupra. 


Rex 


Innuendo ſerves 
to connect or 
refer 3 but can- 
not conſtitute, 
enlarge, or ex- 
plain the ſup- 
poſed criminal 


import. 


TT a EE SS4 4 T 
the Law commands him to deliver, as to the nature of 
the crime thus ſet forth in the indictment. 


Tx firſt office of an InnvenDo, where a parti- 
cular word has gone before, is to mark the reference 
or meaning of ſuch word, in relation to what has been 
thus previouſly averred ; and fo to form the connec- 
tion between the terms of the charge and thoſe of the 
ſuppoſed LIBEI. When uſed afterwards on the ſame 
3 it has the effect of the formal repetition of 

« aforeſaid.” An Innuendo cannot ſupply the 
8 of a neceſſary averment; it can introduce no- 


thing of new matter; it can enlarge or explain nothing 


to a criminal ſenſe, not already apparent on the re- 
cord; either by averment, or by preceding matter re- 
cited in the indictment, or as contained in ſuch parts 


of the ſuppoſed Libel as have been ſet forth in the 
record. 


. 


Ir the general matter of the publication would ap- 
ply to any times, and the ſpecific crime imputed de- 
pends on its being applied to an exiſting caſe, or ſup- 
poſition, that cafe muſt ſtand expreſſed in the introduc- 
tory recital}, if it be matter of common notoriety, or of 
record; or be alledged ſpecially by averment, if it be | 


matter to be proved; ſo that, in either inſtance, the 


reference may be unequivocal and full on the record, 


This was obſerved in the cafe of Sacheverel, though 


on an impeachment ; becauſe it is not a rule of prac- 
tice peculiar to any certain court, but a principle of 
ſubſtantial juſtice neceflary to all criminal proceſs. 
All men knew there had been recently that memorable 
event, emphatically diſtinguiſhed by the name of the 
Revolution: and perhaps it was not poſſible for any 
man to doubt, that the ſcope of many paſſages in the 
ſermon was to eker the reſiſtance which produced 

the 


on LI 


the Revolution as an act utterly unconſtitutional, and 
in its nature incapable to be juſtified in any caſe what- 
ever, I do for my own part think, that it was not 
conſonant to the principles of the Revolution to im- 
peach the perfon by whom that ſermon was preached. 
For the ſame right the people has to reſiſt, the ſame 
an individual ſeems to me to have to ſpeak his opi- 
nions on that or any other point of government. And 
were it otherwiſe, I ſee no line to be drawn ; but that 
a man might be indicted at one time for condemning 
the people's claim to reſiſt, and at another for aſſert- 
ing that the doctrine of non-reſiſtance was, as it is, 
a doctrine full of abſurdity and ſlavery. And ſurely it 
was beneath the dignity of the repreſentatives of a 
People, who had ſo lately vindicated this right by the 
exertion, to ſet the moſt aweful power the conſtitution 
knows, next to that of the immediate Majeſty of the 
People, in array againſt the inſignificant prejudices of 
a paſſive obedience ſermonizer. But having thought 
the occaſion worthy of their interference, the Com- 
mons of England are juſtly ſolicitous, in the arti- 
cles of their charge, to leave nothing indeterminate 
to ſet forth the events and circumſtances on which 
they found the imputed criminality, and to make ex- 
preſsly the application. They recite, therefore, the 


Revolution, an event at that hour of more univerſal 


notoriety than any can be conceived ; they recite the 
purport of ſeveral ſtatutes, matter of the higheſt re- 
cord, vindicating the principles of the Revolution, and 
ſupporting the change in the ſucceſſion effected by 
it; and they ſtate then the repugnance, on which the 

charge depends, between theſe conſtitutional principles, 
with the memorable event whereby they were practi- 
cally aſſerted, to the cenſure of reſiſtance i in the ſer- 
mon of Sacheverel. 
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In a caſe like this, had it been upon indictment or 
information, no Innuendo would have ſerved the pur- 
poſe ; for it is not the general propoſition, abſtractedly, 
of reſiſtance being unlawful, that would conſtitute the 
offence, but the applying of this poſition, ſpeculative, 
while it ſtands at large, to acts of the parliament and 
of the people, founded on the contrary principle. 
Nor would it be ſufficient that the general ſenſe of 
men anticipated the application meant by the publiſher 
of the ſuppoſed Libel. For this would be reſting the 


_ exiſtence of the crime on the knowledge of facts and 


circumſtances foreign to the record : whereas all that 
is neceſſary to the offence, muſt be there ſufficiently 
alledged. That allegation once made, ſome of the 
particulars it contains may be of ſuch a nature that 
they.prove themſelves : but yet neither Judge nor Jury 
can have a right to know any thing judicially concern- 


ing them; unleſs by the connection between theſe 
. particulars and the determinate crime firſt being aſcer- | 


tained by the record, 


Take a contrary inſtance. Suppoſe Charles the 
Second had been depoſed, and that in the reign of 
James the Second a writing had been publiſhed with 
theſe expreſſions— The two Charles's were tyrants ; 
their fate was juſt : may thoſe who imitate their ex- 
ample have a like end.” Suppoſe an information or 


indictment charging that the defendant had publiſhed 


a ſeditious Libel, containing theſe words : it is mani- 
feſt no Innuendo could be allowed of this kind may 
thoſe (Innuendo, our Sovereign, King James the 
Second). The whole that an Innuendo could do here, 
would be after the words their example“ (Innuendo, 
the example of the two Charles's); and the ſame In- 
nuendo as to their fate. But if it had been averred 
4 | that 
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that the defendant, - of and concerning the perſon and 
government of King James the Second, did publiſh a 
ſeditious Libel, and therein meaning to compare the 
conduct of the ſaid King James to the conduct, by 
him ſuggeſted to be tyrannical, of Charles the Firſt 
and Second, late kings of England ; and to excite the 
reſiſtance, and occaſion the death or depoſal, of the 
ſaid King James, did uſe expreſſions condemning the 
government of Charles the Firſt and Second, and de- 
claring them to be tyrants in relation to their con- 
duct therein, and juſtifying the execution of the ſaid 
Charles the Firſt, and the depoſal of the ſaid Charles 
the Second : and knowing that application had been 
made of certain ſuppoſed errors in the government 
of the ſaid kings to the government of King James the 
Second, in ſupport of ſuch malicious application did 
further ſuggeſt, in his ſaid Libel, that King James the 
Second imitated the example of the ſaid kings before 
mentioned (meaning the ſuppoſed bad example of that 
their conduct as aforeſaid, in relation to which he had de- 
clared them tyrants) ; and that he, the faid King James, 
was therefore worthy of the like end (Innuendo, death 
or depofal as aforeſaid) ; expreſſing his wiſh and ex- 

pectation of ſuch event, thereby to excite the ſubjects 
by violence to effect the ſame. —After this, the com- 
mon Innuendos would come in of courſe ; and what- 
ever might cenvince the Jury King James the Se- 
cond was meant, in the manner and with the view 
ſtated, would apply to the charge thus W on 
the record. 


I TAKE this inſtance, becauſe it is very like that of 
the King and Roſewell: and in that caſe (though not 
formally decided, for a pardon intervened) it ſufficiently 
appeared what the deciſion would have been; that it 


would have . with the analogy of ſettled 
rules, 
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rules, in inferior caſes; and would have been protective 
of that certainty in the ſpecification of the charge, ſo 
eſſential to the policy of a free ſtate and the dictates of 

! juſtice. 


© 2k a Roman uſed language like that juſt ſup- 


poſed, in ſpeaking of Nero or Caligula, or even of the 


nobler Julius, or the more ſpecious Octavian ;—to a 


Trajan or an Antonine, this had been panegyric: it 


had been inoffenſive to any prince, on whoſe conduct 
and government no obnoxious application would na- 
turally reſult from it. Even gratify the opinion of 
thoſe, who conſtrue a reflection on the memory of a 
dead king as an inſult on government, which never 
dies (though to allow this. in its full extent, is to ſilence 


Hiſtory, and to infamize the moſt ſublime and effectual 
of all human methods of inſtruction); but even admit- 


ting their opinion, ſuch general cenſure on former 
princes could never by Innuendo, or without averring 
the facts neceſſary for that purpoſe, be wrought into 


| a legal charge of a LIBEL on any lucceeing prince, 
or his _—_ of adminiſtration, 


I Hops this to be neither uſeleſs nor unintelligible, 
In every art, ſpeculative or praQical, terms proper 
muſt be uſed, which no general expreſſions can ſupply ; 
which therefore are truly technical, employed not for 
parade but neceflity. Averments, Innuendos, Malice 
—in a word, numberleſs terms and ſtated forms of 
proceeding, will appear to ſome the inventions of 
fraud, in aid of avarice and a baſe ambition, To 
others, ſuch preciſe terms, ſuch diſtinctions, and even 
minuter niceties, will be ſeen in the more favourable 


view of ſolid though apparently inſubſtantial bul- 


warks of life, freedom, and devoted patriotiſm. Let 
thoſe who have obſerved on what point the reverſal of 
Ds 5 an 
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an outlawry * abſolutely turned, which while in force 

kept the final triumph of the public cauſe ſuſpended ; 
let ſuch who reflect what were the impending conſe- 
quences of the verdict againſt the Dean of St. Aſaph, 
not deſpiſe the admonition, That they would again and 
again reflect, ere they aſcribe to chicanery, and the 
cloudy intricacies of a bewildering craft, a ſtrictneſs en- 
Joined by juſtice, as at all times the right of the accuſed; 
and doubly conſecrated by Freedom, as ſometimes the 
only ſafeguard of her beſt-deſerving ſons—a ſtrictneſs 
which might have ſaved the axe of juſtice from vio- 
| lating the blood of Sydney and of Ruſſel. Founded in 
ſettled uſage, or derived from the firſt principles of rea- 
ſon and equity, where is the diſgrace or the miſchief 
of making the undeviating adherence to its rules neceſ- 
ſary to the ſucceſs of public proſecutions ?—of thoſe, 
above all, in which the policy, as it is called, of ſtate 

has the warmeſt intereſt, and energy the moſt fatal. 


| Apmir an infringement of the rule, That what- 
ever is neceſſary to conſtitute the crime ſhall appear 
en the record, and what is the conſequence ? The de- 
fendant knows to what he is called to anſwer ; the 
public ſees a record, with the charge, conviction, 
judgment included in it: but wherein conſiſts the 
offence, they muſt learn from doubtful or ſuſpected in- 
telligence, or from ſources of information worſe than 
ſuſpected. Meantime a fellow-citizen, poſſibly for 
the beſt qualities that can belong to him as ſuch, ſuf 
fers the ſevereſt infliction in his perſon, his property, 
and his fame, becauſe a crime has been proved that 
was never charged; except in ſuch a vague, equivocal 


In the caſe of Mr. Wilkes, af eiſire : That the deſcription of the 
ter ſeveral exceptions had been diſ- Sheriffs Court was © my county 
allowed, one was ſuggeſted by Lord court“ (without adding © of Mid- 


Mansfield, which had eſcaped the 
ingenuity and learning of the very 
able advocates in that great cauſe, 
and which was allowed to be de- 


1 


dleſex ); and, afterwards, © held 
at the houſe of, &c. (without ſay- 
ing“ for the county of Middleſex”). 
IV. Burr, Hil, 10 G. III. 
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manner, as would not have been endured even in 4 
ſuit for civil damages . Words really not criminal, 
words meritorious, nothing on the record limiting the 
application of the charge, may be wreſted into one 
meaning, and then another, till ſomething can be found 
from whence to catch a verdi&; and ſhould the de- 


fendant move in arreſt of judgment, one of the grand 


cauſes to entitle him to relief would be rendered un- 


availing. He would then hear that an indictment or 


information, in which there was nothing certain, had 
been made certain by the finding of the Jury. Great, 


therefore, has been the benefit of the rigorous obſer- 


vance of this rule of ſubſtantial juſtice (though ſuper- 
ficially noticed it appears formal) in the caſe already 
hinted of the reſpectable publiſher of a political cate- 
chiſm ; which, whether the juſtneſs of its method of 
inſtruction be conſidered, enabling the uninformed to 


anſwer his own doubts, by common principles already 


familiar to his mind—or the ſimplicity, truth, and ge- 
neral uſefulneſs be regarded of the conſtitutional analyſis 


it contains of the moſt concerning queſtions within 


the compals of politics, will be found not eaſy to be 


GREAT was the benefit: and although an acquittal 
upon the General Iſſue would have been more deſirable, 
as deciding on the merits of the queſtion, and aſſertive 
of the power of Juries in a caſe peculiarly theirs, 
though none be exempted from their deciſion—yet 


The averment, where requiſite, what of the beſt will remain true 


is matter of ſubſtance, not of form. 
This is admitted by the Ch. Jul. 
(Sir G. Jefferies) in the caſe of 


Roſewell : who alſo, alluding to the 


many looſe precedents of thoſe ſan- 
guinary and ignominious days, ex- 
preſſes his wonder that there ſhould 
be leſs certainty in indictment, than 


on actions on the caſe. Even of 


the worſt men it is true, in a fa- 


vourable ſenſe, to Tome degree, 


in a leis happy ſenſe, Naturam ex- 
pellas furcd. As the beſt can ne- 


ver utterly ſubdue all wrong ten- 


dencies of our defective and im- 
paired nature, ſo the moſt faulty 
will give way to the general in- 
herent principles of right reaſon 
and equity, at times when the con- 
trary habits are not ſtrongly ex- 
cited. 


even 


O N wh ELS 
even now the conſiſtency equity, and ſalutary inflexi- 
bility of the maxims of conſtruction in our penal ju- 


riſprudence, have been 3 vindicated by this ex- 


ample. 


. AND now we are on the queſtion of the form and 
ſubſtance of the charge, it is not unſeaſonable to aſk, 
whether the word FALSE be neceflary in the indictment. 
On the ſtatutes of ſcandalum magnatum, I think it is, 

from the words and purport of thoſe ſtatutes; and of 


that opinion Coke appears to have been. If neceflary * 


on the indictment, evidence, I apprehend, may be 
given of the truth, upon the plea of Not Guilty, and 
will be a full defence. In the general indictments for 
Libels which are at Common Law, long and uniform 
uſage, from the time when ſuch proſecutions became 


frequent, is for their inſertion, The learned and 


public-ſpirited editor of Hale's Pleas of the Crown, 
and of the ſecond edition of the. State Trials, Mr. 
Sollom Emlyn, thought this word neceſſary in the 
caſe of Libels ; or at leaſt that, when uſed, the diſ- 
proof of it would be fatal. In the caſe of blaſphemous 


* - Libels, under which charge it was the lot of his father 


to be moſt ſeverely puniſhed, the reaſoning, I think, 


cannot be refuted, That falſehood, malicious falſehood, 


is the giſt of ſuch an indictment: for neither truth 


can be a reflection on the God of Truth; nor an opi- 


nion, be it erroneous, uttered from the ſincerity of the 

heart, be a Libel on Religion, which admits of nothing 
inſincere. Indeed I know not how ſuch indictments, 
on writings relative to opinions concerning religion, 
can ſtand. To perſuade a man of falſehood in his 


Enquiry as to 
the effect and 
neceſſity of the 
word FALSE. 


It ſeems ne- 
ceſſary on ac- 


tions of ſcanda- 
lum Magnarume 


opinion, by ſhewing him reaſons which his under- 


ſtanding can acknowledge to be better than his own, 
is a clear and excellent way; but could his proſecutors 


be ſure that — on the points in queſtion, was 
conferred 


232 nn 


conferred on them, it would be a very bad reaſon to 
convict another for not poſſeſſing that gift. 
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NoTwiTHSTANDING the uſage for no inconſidera- 
able time, and till within theſe few years - notwith- 
ſtanding the reaſons, and reſpectable opinions, for the 

_ inſertion of this word, FALSE, on indictments for gene- 
ral defamatory or ſeditious Libels at Common Law 
this may be conſidered: The word falſe comes in with 
many variable terms of aggravation, as it is preceded 
by others of the ſame nature; ſome acknowledged 
not to require proof; others, in a legal ſenſe at leaſt, 
evidently incapable of being proved. In moſt too 
of theſe caſes, the falſehood of the ſuppoſed Libel 
does not lie in the facts, which may be true and ad- 
mitted, but in the moral quality meant to be aſcribed, 
or the conſequences deduced, and the active applica- 
tion made from them on the paſſions. Now ſuch 
moral, logical, or imaginative falſehood ſeems quite 
unneceſſary to be charged. By ſetting forth the ſup- 
poſed libellous expreſſions, and averring, where ne- 
ceſſary, the circumſtances that appropriate their ſenſe, 
the foundation is laid for eſtabliſhing the charge of 
this ſort of argumentative untruth. To apply to it 
the epithet of falſe, where the facts are not in queſ- 
tion, would be to aſſert what is no matter of evi- 
dence; and could therefore be neither proved or diſ- 
proved. In the caſe of the King and Horne, this 
epithet was uſed ; but I really do not ſee any advan- 
tage the defendant could take by it. The fact that 
Americans had been killed by the King's troops, 
was notorious: the charge, therefore, in the informa- 
tion neither did nor could mean, that the advertiſe- 
ment had aſſerted a falſe fact; but that, to a fact un- 
diſputed, wrong epithets had been applied: and whe- 
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_ ther * intent of that advertiſement was to ſlander 


the juſt adminiſtration of government, and excite un- 


due reſiſtance; or to promote a generous ſympathy for 
the widows and orphans of the ſlain, and to diſſuade 
the nation from lending their acquieſcence to that fa- 
tal war; this was the only juſt point between the pro- 


ſecution and the defence, The very charge of the 


Chief Juſtice does not ſeem diſcordant to this remark : 
for after having ſaid that the advertiſement went on ſup- 
poſing the Americans who were killed to be innocent; 
after having declared, that if any man dares to give 
orders to murder a ſubject, or to make any man a 
flave, or dares to execute thoſe orders, he is as high a 


criminal as can exiſt in this ſtate ; he juſtifies the 
war: and then leaves it to the Jury what to think of 
the arraigning of the troops thus N *. The word 


FALSE, then, made no difference in that indictment; 
whether it had been inſerted or omitted, as to the na- 
ture of the defence. Had it been a caſe where a queſ- 
tion could have been made, Whether any Americans 
were killed or not, the word FALSE might then have 
had its effect: but, on the circumſtances of that caſe, 
it operated no more than the general charge would 
have inferred without it. If the charge againſt the 
King's troops was ſeditious and malicious, it was falſe 
in the moral ſenſe; which in ſuch a caſe is expreflive 
of the legal ; ; if, on the other hand, that charge was 


juſtified by conſtitutional principles, it had all the 


truth which could ſuſtain a legal defence againſt the 
information; 


* PRESUME, a that this word may be leah 
emitted in indictments for Libels : whether. it always 
would be as well omitted as uſed; I do not ſay. There 


> See the Trial publiſhed from and ihcorporated in Mr. Hargrave's 


25 88 0 s Notes, by Mr. * Collection of the State Trials. 


* 
The word 
6 falſe” ſeeins 
not always ne- 
ceſiary in indie 
ments for Libels4 
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is one particular ſpecies of ſuppoſed Libel, to which I 


have alluded, where, if the proſecution can ever be 
eſteemed juſtifiable, the uſe of the epithet FALSE ſeems 


neceflary : the inconvenience is, that the ſame cauſes 


which ſhew 'it to be neceſlary in that inſtance, tend 


to ſhew the legal proof of it in evidence to be im- 


poſſible. There may, however, be other cafes where 
the uſe of it will be at leaſt proper ; but there might 
be ten thouſand caſes imagined, for one, I hope, that 
will ever come to trial, where the omiſſion of it would 
be far more adviſeable. Falſehood, where it does not 


relate to facts, but to the moral quality under which 


The whole of 

the publication 
in which the li- 
bellous matter is 


contained, not 


neceſſary to be 
ſet forth in the 
indiament ; but 
may be given: in 
evidence on ei- 


ther ſide. 


Summary of 
ints remain- 
ang to be con- 


they are repreſented, is included in the general charge 
of ſeditious and malicious. 


I Have only, as to the indictment, to add, that the 
pamphlet or book containing the ſuppoſed Libel, is 
not neceſſary to be ſet forth in the record; but ſuch 
ſentences will be fufficient as amount to a Libel. The 
defendant may give in evidence any parts of the book 
or pamphlet, to take off the libellous import of thoſe 
in the indictment. The practice, however, of ſetting 
forth the whole, when it is not ſo long as would diſ- 


tract the attention, and confound the judgment, is in 


itſelf right: yet I fear inferences have been drawn 
from it to the diſadvantage of the defendant, for whoſe 
benefit it was evidently * | 


W now ſuppoſe the 1 ent regularly in court; 
iflue Joined; the Jury ready for the trial : it remains 
for enquiry, What the Dur and the Power of the 
Jury is; what is comprehended in their Vervict, 
general or ſpecial ; what the conſequence of an irregu- 
lar or defective verdict ; and laſtly, the ſentence of the 
court; with ſome collateral circumſtances, 


) Fiss, 


FigsT, the Jury muſt ſee, before they find the de- 

fendant guilty, that every thing concurs which is ne- 
ceſſary to convict him; that is, fully to evince his hav- 
ing committed the crime in queſtion ; in which is com- 
prehended the act, the particular illegality of the act 
taken in itſelf, and the intention. 


Tvz it is, that when a man does an act unlawful 
upon the face of it, the malicious intention is implied in 
the very doing of the act: for it means not the badneſs 
of his heart ſo properly, as the purpoſe of his mind to 
do that particular act which is a breach of the Law, 


whether in the doing it he conſidered it as ſo or not. 


The preſumed intention will immediately be done away, 

by proving a contrary intention as to the act itſelf ; 

though & on proof of his opinion as to the fitneſs of it can 
avail, 


"Tun miſtake ſeems to lie here : the publiſhing of a 


paper, in which the meaſures of government are cen- 


ſured, is aſſumed to be an act in itſelf unlawful, like ut- 
tering a forged note with intent to defraud. Now, 
wherever there is Freedom, and indeed even where 
there is not, the meaſures of government will come 


* 


Province of the 
Jury to deter- 
mine on the 
charge, accord- 
ing to the evi- 
depce. 


Malice not im- 
plied in a mere 
publication con- 


cerning govern- 


ment. 


under diſcuſſion. In a free government, where the 


Preſs is at once the witneſs and the guardian of Liberty, 


and where the power of Judging is exerciſed by the 
People, the deſign of the author in his cenſure, and 


its tendency to malign or to reform, will acquit or con- 
demn him. In governments that are adverſe to li- 
berty, to ſay any thing either in their praiſe or diſpraiſe, 

is to exert a privilege which it concerns their exiſtence 
| to aboliſh; and ſince this can never be completely ef- 
felted, the jealouſy ang vindictive ſpirit of ſuch l 
bliſhments ſlumber not a moment. 


D 2 N THERE- 


Reaſons why the 


ius may pro- 
perly give his 


cannot be pre- 
eluded from ex- 
erci ſing their 
judgment on the 
whole matter. 


A t „ A r 


Tuxxrroxx, far from thinking that papers cenſurs 
ing the conduct of government, are to be ranked with 
actions in themſelves preſumed unlawful, and of 
which the juſtification muſt be proved by the defendant, 
the law otherwiſe implying a criminal intent; Imuſt, 
with Dr. Towers, claſs them among actions indiffe- 
rent, and which will be guilty or innocent as their 
particular intent fal be. 


Ix this view, ech a paper be libellous or not, is 
far from being a point too great for a Judge of Niſi Prius 
to leave with the Jury, or hazard a conditional opinion 
of his own. If he ſhould ſay, that to the Jury he left 
the meaning of the words, and the criminal intent 
charged on them, as well as the evidence of the publi- 
cation, he would ſay nothing more than N ſaid fre- 
quently in the caſe of murder; where the Judge, as 
lately, leaves the queſtion to the Jury, upon the whole 
matter, in the ſame unreſerved extent as the Law com- 
mits it to them by the general iſſue of Nor Gui rv. 
The ſuppoſed Libel being wholly on the face of the 
record, can make no difference to the prejudice of the 
Jury, any more than if part had been ſet forth as 
formerly, and the reſt left open to be given in evi- 
_ dence. If it is really a LIBEIL on the record, twelve 

men in the country can ſee it to be ſo: without con- 
victing the defendant, that the Judges at Weſtminſter, 
or the Houſe of Lords, may decide that a libellous paper 
is a Libel: if it is not libellous, its being charged to 
be ſo, and detailed at full length on the record, can no 
more hinder their ſeeing and deciding it to be innocent, 
than if only the paſſages that carried the worft fenſe 
had been ſet forth, and the immaterial or juſtifying 
ones had been left out; in which caſe it is allowed 
they might have acquitted the defendant; on being 
nee, By the paſlages given in evidence, that his 
| | meaning 


ON. LIB EL 5 


meaning was not criminal; and when all is on the re- 
cord, it is not the leſs ſubject to be explained or excul- 
pated by teſtimony : or by the evidence whichthe Jury 
carry in their own breaſts, their knowledge and ſenſe 
of the innocence, or even commendable tendency, of 
the pubiication ; an evidence which in theſe caſes, it 
has been well obſerved, they poſſeſs in common with 
their fellow-citizens at large : it reſulting from the 
nature of the paper charged as a Libel, and the public 
facts to which it refers “. 


Tux loſs of an appeal, by a general verdict of ac- 
quittal, is no grievance: the appeal is not for the bene- 
fit of the proſecution, but ſolely for the defendant. If Right of acquit- 
the Jury, with all and more before them than can ever 3 of 
come before a court of appeal, cannot ſatisfy them- guilt. 
ſelves of the defendant's guilt, it is their duty to ac- 
quit him ; and not to force him to a moſt unequal and 
hazardous reſort for the chance of an eſcape, inſtead 
of that immediate certainty of releaſe due to every man 
whoſe guilt js not evinced to the ſatisfaction of his 


peers f. | | | 
| Or the three things that have been mentioned 


the publication, the abſtract criminality of what it con- 
tains, and the intention, which fixes that crime upon 


X See a Diſcuſſion of the Law of 
Libels.—Cadell, 1785. : 
+ There can be no appeal un- 
leſs the verdict be againſt the de- 
fendant. An acquittal is conclu- 


ſive againſt the proſecution; nei- 


ther new trial can be had, nor is 
there any mode of recharging the 
defendant with the ſame offence 
of which he has been once diſ- 


charged by the verdict of his peers®, 


on a legal trial upon a ſufficient 


indictment. To find a man guilty, 
of whoſe guilt, on the whole matter, 
the Jury have come to no concluſion, 
and have been excluded from draw- 
ing any, is to ſet aſide an abſolute 
right, in favour of a remote, inade- 
quate, poſſible redreſs, 


v. Bear. 


the 
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the party, it has been variouſly debated. Sometimes, 
whether the Jury be not abſolutely confined to the 
publication, and muſt implicitly obey the Judge for the 
reft, according to the known rule, the Jury, and not 
the Judge, anſwers to the fact; the Judge, and not 
the Jury, to the law.” Some who have thought it im- 

poſſible to untie this knot, and yet ſaw that freedom 
muſt be ſtrangled if it held, cut it: with them the 

whole matter is ſubſtantially a queſtion of Fac; as 
che other ſide had virtually reduced every thing worth 
conteſting.in it to a bare queſtion of Law. It ſeems 

really to be thus—In the firſt place, whether Law or 
Fact, whatever it is that conſtitutes the cauſe, runs 

Blended to the Jury: matters of fact, legal conſe- 
quence, points ® that are not properly the one or the 
other, but are derived from either or from both—all is 
undividedly theirs. If, for ſpeculation, we diſtinguiſh | 
what in practice no Jury can be forced to ſeparate, 
Publication in the general is a fact; whether criminal 
or innocent, under circumſtances, is a point of /aw;_ 
for it amounts, as it muſt be taken, to the mere queſ- 
tion of lawful or unlawful. LiztL or No LIREL, is moſt. 
clearly a point of law; it cannot be otherwiſe ; but it 
is a point not of mere law, of law ſpecificated and em- 


bodied with fact. The ſenſe of the words, and whether 


* The Author of the Commen- 
taries corrected a ſlight inaccuracy 
in his elegant compoſition; and is. 


not cenſurable as having varied from 


his former ſentiment, or injured 
any conſtitutional principle,when he 
ſubſtituted © points” for facts. 
| Precifion of language is not charge- 
able of miniſtering occaſion to in- 
certainty» Whatever were his er- 
rors, an Opinion adverſe to the 
Rights of Juries cannot juſtly be 

ranked in the liſt, In the ſame 


edition in which this charge exiſts, 


he retains the full doctrine that Ju- 
ries have a right to find a verdict 
on the whole matter; and adopts 
the ſentiments of Sir Matthew Hale, 
that if the Judge's opinion muſt 
rule the verdiQ, the trial by Jury 
would be uſeleſs.” Whether the 
matter be criminal, is evidently in 
all caſes a point of concluſion from 
fact, and not ſimply a fact. It 
ſeems therefore to have been merel 
for correQneſs that the alteration - 
was made, : 


It 
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it agrees with averments and innuendo, is a queſtion 
of fact: but a queſtion that, ſimple as it is, may have 
law mixed with it; for the rules of conſtruction are 
principles of law, though of law founded in natural 
reaſon, and obvious to the common I of 
mankind. 


Bur what is this law ſo mingled with each atom 


of fact, as light with air in the atmoſphere, under 8 


meridian ſun? 


Wu x, as it applies to the charge, as it applies to 
the admiſſibility or effect of evidence, as it applies 
to rules of conſtruction, it is not ſtatute law; 
it is not any of thoſe profeſſional niceties, which 
ſometimes come in aid on a motion for arreſt of 
judgment; it is the Common Law of the LAxp, 


What the law is 
which comes be- 
fore a Jury in 
caſe of Libel, 


applied to the cleareſt and moſt ſimple of all queſtions, 


Deviſe or no deviſe, on a will, is a queſtion for a Jury; 
and comes to them in conſtant experience out of 


Chancery, and in other ſhapes : yet this involves all 


the points of what is a will in law, what a revocation, 
and innumerable others that may be neceſſary to guide 


their verdict. Suppoſe they were told, four witneſſes 


were neceſſary to a will of lands, or that two were 


 ſufficient—ſuppoſe that, in either caſe, the Judge ſhould 


forget to tell them, that they were miſinformed by 


the Bar—would it not be poſſible for a Jury to know 


that THREE, and no more, were requilite ; and to give 
their verdict accordingly, without ſpecial inſtructions 
from the Bench, though in a mere point of poſitive 
law ? Suppoſe, even farther, that the Judge ſhould miſ- 
direct the Jury in point of law, which has been glar- 
ingly the caſe in almoſt every page of the ſtate trials be- 
fore the Revolution, and ſometimes ſince —ſhould the 
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e 


„E 


Jury then obey a palpable miſdirection, and find a rea 
ſpectful petition againſt the moſt notorious infringe- 
ments of law to be a Libel, becauſe told, that to 


| write concerning the government at all, whether by 


ſupplication, addreſs, or petition—in whatever terms, 


with whatever meaning—is in all caſes neceſſarily a 


Libel ? 


SINCE then it would be abſurd and monſtrous, 
if the Judge, whatever he ſhould aſſert to be law, ſhould 
bind the Jury to frame their verdict on it as ſuch, Ju- 
ries muſt remain judges of the undivided law and fact. 
What would be the conſequence of their avowing, that 
they found againſt the direction of the Judge, merely 
upon the point of law, it ſeems needleſs to be very ſo- 
licitous in diſcufling ; they can always, like Owen's 
Jury, reſerving their reaſons, ſtand 8 the deciſive | 


7 anſwer, Nor GUILTY. 


Ano, in truth, it is marvellous to ſuppoſe, that 
twelve men, ſolemnly returned under the reſpected 
character of G600D men and TRUE, not epithets idly 
given, or terms of ridicule and contempt, ſhould have 
no other uſe of underſtanding, honeſty, and firmneſs, 
than the weakeſt and moſt ſervile wretches. For, in 


- theſe cauſes, the facts are not of the kind, where the ad- 


juſtment of the weight of evidence is ſometimes more 
intricate than the deepeſt queſtion of Law; but the 
facts are ſuch as hardly ever can be diſputed, and 
which rarely the defendant hopes or wiſhes to diſprove ; 'P 


the law ſuch, that all which can be known of it 
by the greateſt Judge, may without ſtudy be under- 
ſtood by any man. Read the charges in caſe of Li- 
bels: you will ſee at once the andifhuifable ſim- 
1 piicity of the queſtion. When the Jury have learnod 
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any thing that they would not have ſuppoſed without 
it, the inſtructions may have been theſe: that to utter or 
to have a thought on what government ſhould pleaſe to 
do, was a crime; and that to find certain letters of the 
alphabet, in the order they were placed in the indict. 
ment; had been publiſhed by the defendant, was their 
whole province. They have been told, indeed, they were 
maſters of the meaning, when they were to be made 
ſenſible their juriſdiction was not inſignificant. And 
of what meaning The firſt example that ſtrikes will 

ſerve as well as the beſt.—The author of the good old 

tract, called A Dialogue between Doctor and Stu- 


dent, is, we will imagine, indicted, for that, intending 


to traduce and bring into contempt the laws and go- 
vernment of the realm, he did publiſh a certain falſe 
and malicious Libel of and concerning the laws and 
government aforeſaid, intituled, A Dialogue between 
a2 Doctor and a Student, on the Laws of England. 
And then ſome of the inoffenſive and uſeful paſſages 
are ſet forth, with proper innuendos : that Laws of 
England mean the Laws of England aforeſaid ; that 
D and 8 mean the Doctor and Student reſpectively in 
the title: and then it would conclude that all this was 


done in ſubverſion of the peace of the King, his crown, 


and dignity, - and to the evil example of all perſons in 
the like caſe offending. Now the averments and 

innuendos, namely, that he publiſhed a dialogue with 
the title mentioned; that this dialogue was of and 
concerning the laws of England ; and that by laws of 
England, laws of England were meant ; the Jury 
would be as ſure to find, as a man is compelled to 
underſtand one and one to be two; or, more exactly to 
the caſe, to be one and one. They might be informed, 
that if the paſſages could not be taken criminally by 
any poſſible conſtruction, no harm would happen; for 


\ 


, his 


Nature of a 


SyiciAx VII. 


PICT. 
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di e might fave himſelf, by moving in arreſt | 
ved judgment. | 


Is this the trial, for the ants and integrity | 
of which fo many accumulated ſanctions are pro- 
vided? This the trial, where nothing ſhort - of 
unanimity can decide? It is a living effective queſ- 
tion, which men thus ſolemnly appointed are to deter- 
mine by their conſenting ſuffrage ; they are not to 
leave the carcaſe of the queſtion, fact diſſevered from 
intent, marked with the word GuILTY, that the 
magic of the Bench may infuſe into this lifeleſs ver- 
dict a pernicious and deluſive vitality — unleſs the 
Bench ſhall prefer the milder exerciſe of their diſcre- 
tion, by pronouncing, that however fit it was the 
defendant ſhould be convicted, it was abſolutely unfit 
the conviction ſo Py directed ſhould be — 
to ſtand. | 


Ir the Jury do not think proper to take the law 
and fact together, with the aſſiſtance, though not 
coercion, of the Judge in point of law (an aſſiſtance 
which it is not to be preſumed they will reject lightly) 
they can find a SPECIAL VERDICT : which, it is very 
juſtly obſerved, is a mode of waving the full exerciſe 
of their power, that carries the ſtrongeſt demonſtra- 


tion of its being recognized as inherent. A ſpecial 
verdict is a form under the direction of the Bench. 


It had been no wonder to have found it ſtrongly 
ſtamped with the power and juriſdiction of the Judge: 
but of that it bears no impreſſion. After finding 
whatever facts, relevant to the cauſe, have been proved 


to their ſatisfaction, the Jury aſk the advice of the 


court. But, as if to enter a Protęſtation for the ſaving 
of their right in its unimpaired extent, they aſk Ap- 
VICE 3 the deciſion ſhall be ſtill their own: for though | 

nothing 
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nothing except mere law is left unſettled, they applets 
by ſaying, that if the court ſhall be of this opinion, 
they find for the plaintiff; if otherwiſe, for the de- 
fendant. When, if to find facts were the boundary of 
their juriſdiction, that once attained, they ought neceſ- 

' farily to ſtop; the reſt, being a mere concluſion of + 
law, ſhould be left in filence to the court, without 
impertinently calling for advice, and profeſſing they 
accepted it as the guide of their verdict: thus ſignify- 
ing, by neceſſary implication, that the opinion of the 
Judge, on the law riſing from the facts, becomes the 
rule of their verdict, only by their free conſent and 
adoption, 


| A 8PECIAL Cat is another way of forbearing to Of a Special 
decide on the whole matter. It differs from a ſpecial © 
verdict, that in this the Jury find for one of the par- 
ties ; ſubject to the opinion of the court, on a caſe 
ſtated by conſent of counſel on both ſides, © | 


Bur as here the ſpecial caſe makes no part of the | 
record, this method is confined to civil cauſes, for the \ 
faving of expence. If it were admitted in criminal 
caſes, it might greatly injure the defendant ; who, the 
. ſpecial caſe being out of the record, on the face of 

which the verdi& ſtands general, would loſe his ar- 
| reſt of judgment, on inſufficiency. of the caſe to con- 
viction. The verdict in the cauſe of the Dean of St. 

Aſaph, if it be reducible to any principle or claſs, is 

more like a ſpecial caſe than a ſpecial verdiQ. Indeed, 

inſtead of the ſafe and ſolemn GENERAL VERDI r, 

many new and ftrange findings have taken place. An Rex v. 

inſtance of one of theſe is cited in the margin. In that Mic. 11 G. III. 

caſe, on its circumſtances, after much debate, it was 3 5. Bur- 

adjudged that Guilty of printing and publiſhing only, 


| Salkeld, 417. 
Rex. v. Bear. 


8 ſafe- 


ty, conſtitution- 
al advantages of 
the General 


Right to judge * 


the meaning. 


Right to acquit 
where they ad- 
mit the meaning 
but think it not 
criminal, 
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was an inſuScient verdict on which a new trial muſt 
be granted. 


Hap the indiment cn writing, printing, and 
publiſhing, and the verdict been, GuiLTyY of PUB- 
* LISHING ONLY, it might by a former precedent have 


been conſtrued, that they did not find him guilty of 


writing : but here the verdict only ſeemed to import, 
that they did not find the meaning as charged in the 
indictment. 


Bur, in the caſe of the King and Williams, Guilty 
of printing and publiſhing, without the word only, 
was entered GuiLTY. TI confeſs, with deference, I 
think the entry was wrong: for two reaſons; one, 
that it made a ſubſtantial difference in the verdict; the 
other, that, whether different or not, the words in 
which the Jury gave it ſhould have been recorded, un- 


leſs they had expreſsly and fully conſented to the 


change: otherwiſe it would be in the breaſt of others 
to decide what was or was not their verdicts 


Bur all this diverſity of forms, unknown to the 
conſtitution, is frivolous and dangerous; detrimental 


in a high degree both to the ſecurity of the individual, 
and he power of Juries. 


IF they do not take the ſenſe of the words as charged, 
and think the application of them to things and 
perſons is wrong, it now ſtands confeſſed on all ſides 
they ought clearly to acquir. - 


Ir they agree as to the meaning, but do not think 
that meaning is criminal, their power is undeniable to 
diſcharge the defendant by their f ASK ERAL VEeR- 

* | DICT. 
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picr. And, in ſuch a caſe, I affirm their power fo 
to do i is another word for their right ; and their right 
_ expreſſes their duty, Not believing the defendant 
guilty, deference to no authority can n oblige or r juſtify 
that cy ſhould find him ſo. 


2 a ſpecial verdict, the moſt ſtrictly ceatitad, is, 
in queſtions of this kind, an unneceſſary, and therefore 
blameable deſertion of their right and duty to judge 
upon the whole matter. Where is the multiplicity, 
where the obſcurity, of the points of law, that can be 
ſuppoſed in ſuch a cauſe to exiſt? What plea or pur- 
poſe of a ſpecial verdict on a ſuppoſed Liszr, but to 
find a colour for abandoning a queſtion, of all others 
the moſt juſtly and ſimply popular? Not under the 
falſe notion that what is licentious is therefore popular: 


Special Verdict 
unneceſſary, and 
therefore wrong, 
in the caſe of 
Libel. 


what is honeſtly intended for the People, merits not to 


be excluded the poſſibility of their protection; what is 


a real inſult to a government they approve (and no 
permanent diſguſt can be created to intercept their ap- 
probation where it is deſerved) a real inſult to a govern- 
ment thus endeared to them by deſert, can have no 
proſpect of paſſing with e before a popular 
tribunal. 


TnxRx are ſome general rules of conſtruction which 
a Jury may do well to regard. 


| Tre firſt obvious rule, common to all writings, is, 
that the meaning is to be collected from the whole — 
conſidered. 


ANOTHER, that where the ſenſe i is uncertain, 4 
£60 2 Mall be preſumed, 


/ 


AND, 


©o. Litt. L. IH. 
Tec. 534+ 
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Axp, dependent upon the two former, where the 
writing on the whole appears innocent, a word or two 
ſhall rather be taken in an improper ſenſe, than the 
general purport be overthrown by underſtanding it in 
a bad one. | 


Lok Coke obſerves, there are three ſenſes in which 
certainty is uſed in the Law. Certainty to a common 
intent; which may ſuffice in * where the ny. is 


to defend and excuſe. 


CERTAIx TY to a general intent; which is, where 
it is impoſſible by a fair and juſt conſtruction to raiſe a 
doubt; and this certainty is required on InpicT- 
MENTS and INFORMATIONS, which charge the party 


in life, liberty, and reputation. Abſolute certainty, to 


all intents, which, if it can exiſt in Na Edd is ap- 


plicable only to particular points. 


Axp it is undoubtedly true, that a man ſhall not 


libel in the ſenſe which his words naturally convey, 


and juſtify in another, to which it is barely poſſible to 


__ wreſt them. It is not enough that a way can be ima- 


gined by which the words might not have been libellous; | 
unleſs ground can be made by evidence to ſhew, that 
this ſtrange meaning is indeed the real one. Nor 
are theſe rules (and I think they nearly comprehend 
whatever principles of conſtruction materially apply 
to the caſe) too artificial and intricate for a Jury, It 
requires what is called Jearning, and complimented 
ſometimes with the ſtyle of ingenuity, to doubt or miſ- 
apply them: to good ſenſe and plain honeſty they 


are abundantly clear. - Until ſomething can be found 


ſafer and more. ſure, to guard the conſtitution, than 
honeſty and ſenſe, ] would truſt to theſe as the quali- 
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fications of a Jury; and, if it may be ſaid without a 


Libel, ſhould think m—_ — 
ina miniſter of ſtate. 


Ir is to be obſerved, that in caſes ſhort of capital, 
and therefore in this, the ſingle uncorroborated evi- 
dence of an accomplice is held competent in law to 


Evidence of ace 
complice, 


convict. This was lately determined in the caſe of 


'Mr. Bates. 


Ar rx verdict, a New TRIAI may be moved in 
favour of the defendant, but not ** him. 


TRE reaſons for a new trial in this like other eri- 
minal caſes, may be, 


Mravenecrion of the Judge in point of law; 


whether as to collateral queſtions Ry g evidence, 


or "wo general iſſue. 


Proor of corruption, conſpiracy, or flagrant par- 
tiality in the Jury againſt the priſoner ; who, it 
ſeems, cannot have an attaint for a falſe verdict in 
criminal matters: formerly it has been ſaid the King 

may; but as to the King's ſuppoſed right of attaint, 
this appears to have been an opinion not legally tena- 
ble. Obvious principles of juſt policy, under a free 
conſtitution, are againſt it; and that an attaint in cri- 
minal caſes will not be allowable, whether the verdict 


be for the defendant or for the proſecution, I take to 


be at this day clearly recognized for law “. 


| Int Arreſt of Judgment, any thing may be pleaded 


which ſhews an —_— * in the indictment +, ment. 


by 
* Vide Rights of Juries vindi- + It is with regret and aſtoniſh- 


ws 9 11, 12. | m_ —— 


NEW Tatar. 


Comment. : 
b. iv. ch. 27. 


Grounds of 
Arreſt of Judg- 


B11 f of Ex- 
CEPTIONS. 


_ difference of a letter. 
protective rigidneſs in adhering. to form, will tell us 
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by reaſon whereof there could not be à ſufficient © 


ground for legal conviction; nor after verdict (con- 
ſequently) for ſentence. Many defects in civil caſes 
are Cured by verdict under the authority of ſtatutes ; 


to « [os . ſtatutes do not extend. 


Warr of certainty in | time, 1 perſon; want 


of any circumſtances neceſſary to aſcertain the crime; 


variance between the crime on the record and the 


crime proved in evidence; mil-recital, 


Nor for Nor has been 4A and in a caſe in the 
Common Pleas, 1775, after a verdict at Guildhall 
for a Libel againſt the Earl of Chatham, which the 
inditment purported to ſet forth according to the 
tenor, judgment was arreſted on the ſcarce diſcernible 
Thoſe who would aboliſh this 


where relaxing would end ; and to whom they would 
confide the diſcretion of determining, as each particu- 
lar cafe might come to trial, how far it ſhould reach. 


On a private action for damages, if any miſdiree- 
tion as to evidence is given, as by rejecting admiſſible 
or receiving not — that will not appear on 


cher intelligence, than very defective 


news- paper information, on the two 


important motions for a new trial, 
and in arreſt of judgment, occa- 


fioned by the publication of the 
Dialogue between a Gentleman and 
a Farmer. 

Since the writing of this Note, 
the defect of authentic intelligence, 
vhich is the ſubject of the com- 
plaint, ſeems in part removed by 
the publication of the ſpeeches in 
© Cupport of the motion for a new 


trial, Theſe appear (fo far as may 
be preſumptively inferred) to have 
been given with great correctneſs; 
and are worthy of the occaſion. 
What is ſaid to be an authentic 
copy of Lord Mansfield's judgment“, 

on the motion for a new trial, by no 
means conveys to me internal evi- 
dence of its authenticity. The 
proceedings on the motion in arreſt 
of judgment, ſtill, I am afraid, re- 
main on merely the loote ſketch 
given in the news of the day. 


© "ON * 


record, 


ON LTBELN 


record, the party may tender his Exception in writing; 


to which the Judge ſnall ſet his ſeal, and ſhall perſo- 


nally confeſs it in the court of appeal: whereupon _ 


ſuch judgment ſhall be given as ſhould have been pro- 
nounced where the exceptions were tendered. On 
indictments of treaſon or felony, it is held a Bill of 
Exceptions is not to be allowed; in caſe of miſ- 


demeanour (of which Libel is one inſtance) the bet- 


ter opinion that it may, prevails. This remedy is 
founded on the ſt. 2. Weſtminſter, 13 E. I. c. 30. 
The laſt caſe in which I can recollect it has been uſed, 
of any memorable nature at leaſt, was in the great 
cauſe of Leach the printer againſt the King's Meſſen- 
gers; Eaſt. 5 Geo. III. B. R. The form ny be 
ſeen III. Burr. 1692. | 


Ir all fails beſides, the utmoſt hope is a Wer oF 


ERRoR ; ts the King's Bench from all inferior juriſ- 


ditions, and thence to the Houſe of Peers. Error 
in any part of the proceſs on record, from the firſt 
ſtep to the laſt, in the commiſſion, the grand jury, 
the indictment, the capias, the arraignment (or, on 


non- appearance, the outlawry) in the ifſue, in the 


venire ſummoning the petit jury for trial, in the ſpe- 
cial verdict, or in the judgment thereupon, is a 
ground for the writ. In miſdemeanours, the courſe is 
to apply to the Attorney General; who, on cauſe 
ſhewn, is to grant it as a matter of right. But where 
an attainder has taken place in capital caſes, a writ of 
error is ſaid to be of favor: a diſtinction not eaſy to 
be made out on the right ideas of prerogative; by 


| which the greatneſs of the forfeiture ſhould open, in- 


ſtead of narrowing, the means of redreſs. 


WRIT of ER- 
ROR. 


A* . is not avoided by ſome of theſe means, Sentence in caſs 
E © the LIST. 


1 n 8 A 1 


the SENTENCE is, Fine, Corporal Puniſhment, and 
Impriſonment, at the diſcretion of the Court. 


Ox this a diſtinction has been grounded, by which 
it does not ſeem neceſſary (though diſcreet and equi- 
table, and worthy of the dignity and temper with 
which public proſecutions ſhould be conducted) that 
all the words or ſentences charged as libellous ſhould 
be proved fo.. Where extracts only are made, this 
ought to be the caſe, in point of propriety, for the 
reaſons given: where the whole publication is ſet forth, 
it is ſtrange, indeed, if the whole throughout ſhould 
be a Libel; it is ſufficient if parts be ſo, and the 
reſt be not of ſuch a nature as to take off the effect, 
and reduce the general meaning to a juſtifiable ſenſe. 
What is evidently deſigned to convey libellous impu- 
tations,” cannot change its quality by any colourable 
language added to it. Hence the law proverb, that a 
man ſhall not ſpeak treaſon, and juſtify it by ſaying, 
God fave the King. But though, in an action fot 
civil damages on defamatory writing, it is a ground, 
where a general verdict has been given, to ſupport an 
_ arreſt of judgment, that part of the expreſſions on 
which the plaintiff has declared is not libellous—for 
the verdi& of damages, being entire and general, goes 
to the whole—the Jury might have given leſs dama- 
ges, had the words not properly actionable not been 
charged as ſuch, and how much. leſs cannot be aſcer- 
tained — on INDICTMENT or INFORMATION the 
Court ſets the fine, and impoſes puniſhment at their 
diſcretion ; the proper limit of which is, Law“: and 

4 Mo 55 


* Diſcretio eft ſecundum legem diſ- neral analogy of law, inſtead of a 
cernere quid ſit juftum. But as diſcre- politive preſcription, it will juſtify 
tionary punithment implies a latitude too well the remark of a character 
' of truſt, bounded only by the ge- eminently diſtinguiſhed in _ 5 

| | | o 


, R 


on Lines. 


it is therefore held, that if part be libellous, there may 
be a general verdict, and the Jury are not obliged to 
diſtribute, that they find Guilty upon ſuch and ſuch pa- 
ragraphs, and Not Guilty on the reft ; ſince it remains 
in the boſom of the court to apportion the puniſh- 
ment to the offence : an exceeding powerful reaſon 
in the way of ſupplemental argument, if the direct 
proofs wanted any ſuch aſſiſtance, for vindicating to 
Juries the mixed queſtion of Law anp Fact. 


I the outſet of theſe pages, [ ſpoke of Informations, 
as a mode of proſecution ſo extraordinary that it re- 


51 


InForMAs 
TION. 


quired ſeparately to be conſidered. I ſhall firſt, with- 


cout affirming whether their exiſtence be of right or of 
fact, explain their nature relative to this ſubject of 


LisELs ; which, indeed, ſeems to be the great region 


of their ſovereignty. 


InForRMAT1oN, then, is a ſuit in the name of 


the King and a ſubject; or, in the name of the King 
only. The firſt ſort comprehends ſuch actions as are 
brought by an informer, who ſues in the name as well 
of himſelf as of the King ; only they are by criminal 
inſtead of civil proceſs : and theſe are uſually upon 
ſtatutes of revenue, where a penalty is allotted partly 
to the Crown, and partly to him who thus ſues. 


Qui tam, 


Tus ſecond ſort, which is here the object of en- 8 name of 


quiry, is in the name of the King only. 


feſſion and in the ſtate . The diſ- 
cretien of a Judge is the law of ty- 
rants: it is always unknown; it is 
different in different men ; it is caſual, 
and depends upon conſtitution, temper, 
and paſſion. In the beſt it is gs 
times caprice; in the worſt it is every 
wice, folly, and paſſion, to which bu- 


man nature is liable.” Ste Fearns 
on Conting. Remainders, p. 429, 
ed. 3. It is obvious that to all 
theſe ſources of incertainty and 
abuſe, no caſe can be ſo peculiarly 
obnoxious as that of diſcretionary 
ſentence on Public Libels. 


E 2 


1. By 


King only. 


. By the at. 1. By the immediate officer of the Crown, the ter- 
torney General. ney General, under claim, as in right and duty of his 


By the Maſter. 2. By the Maſter of the Crown Office, the King 
being nominal proſecutor ; at the relation, which is 
the ſuit, of ſome private perſon in the Court of 
King's Bench. 


4a&s W.&M. THESE latter informations can only now be grant- 
1 ed by the direction of the Judges of the King's 
Bench to the Maſter, on cauſe ſhewn in Court. 


on miſlemea, THEY are granted for ſignal riots and notorious 
nours, not ſup- miſdemeanours; falſe and malicious libels, not di- 


oſed ditectly to _ 
frike the Go- rectly ſtriking the Government, for thoſe are left to 


vernment. the public officer of the Crown already mentioned. 
They are alſo granted for groſs miſbehaviour to a Ma- 
giſtrate (eſpecially if in the execution of his office) 
when the ſame caſe, had the party been in no public 
character, would have been left to indictment. 
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In both theſe methods the proſecution pays no 
_ colts, | | 
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Hx accuſes, if it be from the Crown Office, under 
the controul of the Judges of the King's Bench; not 
till affidavit on oath ; not till anſwer made by the 
party, againſt granting the information, if he has any 
Retitions on thing to offer why it ſhould not be filed; not with- 
pi rmations out conſent of the Court upon full public argument. 
Otkce. If the complainant comes with blame imputable to 
himſelf, he is precluded from this extraordinary pro- 


ceſs. 


Ir 


PN LIAELS 


Ir he has ſlept over the injury, and comes late to 


aſk this aid, the Court refuſes to aſſiſt him; it is pro- 


perly denied where the evidence is doubtful; it has 


been the practice not to favour it, where the circum- 
ſtances of the ſuppoſed offender would ill bear the 
charge; ; it is not held applicable to caſes of miſcon- 
duct, whether private or in execution of an office, 
where the error ſeems greater than the malignity of 
the intent. | | 


Wu the complaint riſes from a libellous impu- | 


tation on the complainant, as guilty of ſome crime 
ſpecifically and diſtinctly ſuggeſted, he muſt aver on 


oath the fallity of the charge, and OY aſſert his 


innocence. 


8 Bur it has been determined that where the charge 
bs ſuch, that, by its ambiguous and artful generality, 
the party, if innocent, cannot ſee how to anſwer it, 
this rule does not hold. For the imputation may be 
ſcandalous and cruel in the higheſt degree; and yet 


ſuch, that a perſon free from the guilt inſinuated cnn - 


adapt v no _— anſwer, | 


den this. was alls held.in the cal 0% 
markable Libel concerning his public character, for 


which an information was moved and obtained in be- 


half of a noble Perſon, from whom his Country and 
the Conſtitution have received eminent ſervices, and 
expect yet greater. This privilege, however, having 
been properly claimed, was waved by his Grace; and 


R. v. Deniſon, 
Hil. 13 G. III. 
B. R. | 


an affidavit made diſavowing the charge, ſo far as the 


imputations it contained were intelligible. 
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on ſup 


of high crimes 
and miſdemea- 
nours immedi- 
ately againſt the 
Nate. 


. iv. ch. 23. 


2. By the At- 
torney General, 


tion 


Objections 
againſt proceſs 


by information. 


Not neceſſary, 
ſince it is diſal- 

lowed in the caſe 
of treaſon, with- 
out inconveni- 
ence. 


_ overwhelmed his future proſpects in life. 


1 3 £ 


Wurxx the Attorney General accuſes for the Crown, 
witneſſes, affidavits, ſhewing of cauſe, all the ſolemni- 
ties and guards againſt the. improper exerciſe of this 
ſevere power, may reſolve into his perſonal diſcretion. 
He accuſes when he pleaſes, and for what he pleaſes; 
he may file the information long after the ſuppoſed 
offence ; he may bring it to trial at a great diſtance of 
time after filing. It is purely in his own breaſt, whe- 
ther he will at laſt try it; the defendant has no relief 


A N 


for the complicated evils on his fortune, his peace of 


mind, and charaQter, with which a proſecution of this 
fort impending may have embittered his days, and 
| This mode 
of proceſs is defended by the Author of the Commen- 
taries*, as a part of the common law coeval to the 


| conſtitution, founded on the duty of the King to pro- 


ſecute offences, when preſented by a Grand Jury on 
their oath ; and he intimates there is parity of reaſon, 
when erimes diſturbing the peace of Government come 


to the knowledge of the Law Officer of the Crown. 


But the connection of argument, on which this in- 
ference depends, may to ſome readers be leſs appa- 
rent; and others may conclude this courſe of proceed- 
ing Jam in the relation of contrariety rather than of 


agreement to the preſentments of a Grand Jury; ſo 


that the propriety of the one excludes rather than 95 


poſes the fitneſs of the other. 


Ir expedience and - not waiting, on a 
ſudden exigence of alarm, for the ordinary proceedings 
— the not hazarding the commencement of a proſecu- _ 


tion in the common forms (ne quid reſpublica detrimenti 


caperet, the awful plea which ſubverted the conſtitu- 
tion of Rome) if theſe were the reaſons to authorize 
an information by the Attorney General, why is trea- 


ſen 


OW LFES L6 
fon not ſubjeR to be ſo charged ? Yet afſuredly, and 
happily, it is not. At the ſame time it will not be 
eaſy to diſcover, when government and the conſtitu- 


tion have been in danger, for want of any better, more 
ſummary, and more ſafe reſort than that of a Grand 


Jury. The moſt ſettled, the leaſt invidious, the moſt / 


popular, the moſt open method of inſtituting ſuch a 


proſecution, will be moſt likely to carry it to its end 


according to truth an Re; 


"We in other capital cauſes (though under treaſon) 
whatever they may be, an information by the Attorney 


General ſhall not go; but the bill muſt originate with 
the Grand Jury. It is confined to miſdemeanors - 


ſhort of capital, or to ſome excepted inſtances created 
4 by Ratuten. * | 


O the whole, the conſtitutional authority for thus 
proceeding ſeems defective ; the utility hardly better 
than imaginary ; the inconvenience, and danger of 
abuſe, great and peculiar. If they are to be continued, 
ſome proviſions and limitations ſhould be annexed ; 
but it is ſuch a kind of power, that perhaps no reaſon 
for limiting can be e that would not be applied 
better to annul it. 


I is obſervable, that on ſuch an information, if 
the defendant is reduced to his writ of error, he muſt 
demand it of his accuſer, the Attorney General him- 
ſelf. | 


As to the ultimate trial of a LI BEI, it is, in all 


caſes, which ever way commenced, by a JURY only; 
and may it ever continue by a Juky in SUBSTANCE 


zs well as Form. © 


That the reaſons 
againſt are much 
ſtronger than 
thoſe for it. 


eſtion of 1 
„ Whichever © 
way inſtituted, 


4 


goes do a Jury. 


E 4 IN 


See Jackſon” 5 
Conſtitutions of 
the American 
States. 


PoxISHMENT 
of LIS EI. 
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Reflections on 
- a remaining 
mode of infa- 
ment. 


A NC 28's 4* 

In the code of the independent State of Georgia, it 
is provided, that the Jury ſhall be judges of the Law, 
as well as Fact ; and that they ſhall not be . to 
bring in a ee verdict +. 


Treg PUNISHMENT, it had been already intimated, 


is fine, as well as impriſonment and corporal diſgrace, 


at the diſcretion of the Court. 

Tris diſcretion uſed to be ſo exerted, that the pu- 
niſhment of a traitor was preferable to that of a man 
who had uttered honeſt and ſometimes inoffenſive 
truths. Its mildneſs even yet is by no means ſtrik- 


ing. 


By Magna Charta, no . man ſhall be amerced 
but according to his fault, judgment of his peers, and the 


law of the land: ſaving to him his contenement, 


By the act for declaring the rights and liberties of 
the ſubject, exceſſive fines ſhall not be Lads Mio nor cruel 
and unuſual puniſhments inflifted. 


Tus are done away the utterly ruinous impoſitions, 
the mutilations, the odious inſult to law and decency, 
by ſtrange devices for expoſing unhappy, often ve- 
nerable, men to barbarous deriſion; murderous in its 


tendency, and ſometimes in its actual conſequences. 


Tur P1110xy is till that ſpecies of infamizingpu- 


niſhment, to which it has been thought proper that a 


libeller ſhould be condemned; and the omiſſion of his 
tull expoſure, in as well as upon it, by his head, neck, 


| + This latter regulation, as to ſome criminal caſes it be expe- 
excluding ſpecial verdicts, if in dient, ſeems not ſo in civil. 


and 


00 M LIAZ SS; 


and arms being put through the uſual holes, has been 


thought worthy of penal animadverſion againſt the 
officer. And it was intimated, with alluſion to a 
caſe in the year books, that, by this omiſſion, the 
perſon incurring it, as far as in him lay, did not ſuffer 
the King to reign. It is certain the Under Sheriff did 
not execute the ſentence, in this caſe, in the manner in 
which it moſt unqueſtionably appeared, both. by the 
| ſentence, uſage, and the nature of a pillory, it was to 
have been executed; and the circumſtance of a ſervant 
holding an umbrella over the head of the offender, was 
very reprehenſible in ſuch a caſe. Yet it may deſerve 
to be conſidered, whether this ridiculous machine, fo 
unſuited to the awful decency of law; ſo liable to be- 
come the cauſe of fatal accidents, where the offence is 
odious, and the public indignation high; ſo capable of 
being the lot of the very men who would be highly 
ſenſible and leaſt deſerving of contumely, —whether 
ſuch an engine exiſts to any real good of ſociety, The 
infamy is in the offence, not the puniſhment®* : the 
abhorrence of the people will follow crimes of a nature 


R. v. Dr. Shebe - 
beare. 


to excite it; but the majeſty of the conſtitution is con- 


cerned, that the execution of all its laws be univerſally 
revered. Whatever is unſeemly, ridiculous, or tending 
to excite outrage, irreconcileably militates with this 
great and neceſſary idea. 


THe SECURITY for the Goop BEHAVIOUR is one 
of the collateral circumſtances after judgment on a 
Libel. The diſtinction between ſecurity of the Goop 
BEHAVIOUR and of the PEAckE, does not ſeem to 
have been noticed in a late very ingenious and ſpirited 
Eſſay. SurETY of the PEAck ſhall not be taken on 


® C'eſt le crime qui fait la honte, et non pas Vechaffaut. 


Collateral to the- 


ſentence, ſurety - 
of good beha- 


viour. 


a con- 


e 
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; 18. Fa. Title, 


Surety for Good 
Behaviour, ſect. 


5. 6. 14. &c. 


84 E. III. C. Is 


Ob ection. 


cCircumſtance. 


N = 9D REL 

a conſtructive ® breach of the peace; but of Goop Be - 
HAVIOUR it is otherwiſe. On this difference, Dr. 
Burn, in his Juſtice, is very particularly full and diſ- 


| tint. He ſeems to think the preſent uſage of bind- 


ing to their behaviour perſons guilty of ſuch various 
and diſſimilar miſdemeanours, is an extenſion, and 
comparatively a very modern one, of the ancient Sta- 
tute : perhaps, for the moſt part, agreeably to its in- 

tent; but ſtill ſo as to prove how every — 


of conftrudtion makes way for more. 


To ſpeak thoſe ſentiments which ſpring naturally 
from the occaſion, the arguments have weight, that are 
objected to this practice on a LIEEI. The man who 
is convicted of what may be judged a GENERAL LI- 
BEL, whenever he gives occaſion to ſimilar offence, 
will be liable to ſimilar, and they can never be ſlight, 
conſequences, In the mean time, his education, his 
way of life, his temper, are not uſually ſuch, that he 


ſhould be a bad neighbour, or a bad citizen, in that 


notion to which the common intent of ſurety for good 
behaviour applies : his whole life may have been his 
pledge, for-aught that can rightly be inferred from the 
And it is very poſſible that a man of 
thoſe feelings which the laws of civil ſociety ſhould 
regard, for they are good and ſocial ones, will be put 
on this point in a ſituation to which no man ſhould 


be ſubjected. 


* On this ground, the word 
©« tending” 
finition. And the Parliament which 
voted away its own privilege, extend- 
ing to all caſes but treaſon, felony, 
and actual breach of the peace the 
Parliament which did this in the 


is material in the de- 


* 


caſe of imputed Libel (I omit to ſay 
how founded and how eftabliſhed) 
ſacrificed to the heat of the mo- 
ment, if not to worſe motives, arr 
eſſential branch of the rights of their 
conſtituents, and of their own in- 
dependence. 


"AT 


ON LIBE LS. 


Ir is rather wonderful that, with very little from 
ſtatutes, and that little almoſt ſolely limited to FALSE 
tales, invented againſt great men to breed diſcord, our 

common Law, or rather the unwarranted extenſions of 
it, ſhould have permitted the Government to arm itſelf 
with ſuch latitude in the puniſhment of writings on the 

public adminiſtration. It may be ſaid, every man may be 
ſafe who will be decent. Not ſtrictly fo : and unleſs 
JuRIEs retain that generous enlightened firmneſswhich 


their truſt demands; unleſs, well knowing their duty and 
their powers, they have the prudence to let no inſinua- 
tion or contrivance weaken them, the decency, the 


truth, the utility of an animadverſion may be no ſafe- 


i 


Obligation on 
Juries reſulting 
trom the nature 
and latitude 
both of the 
crime and pu- 


niſhment. 


guard. It may ſometimes heighten the peril of ven- 


turing to diſcharge the office of a virtuous citizen, in 
the extreme danger of his Country and the Conſtitution. 
Even where adhering to what is ſuppoſed deceney (and 


generally, indeed, ought to be obſerved as ſuch, in diſ- 


cuſſing public queſtions) would have been a ſecurity, 


the offence of improper language, in a juſt and neceſ-— 


fary cauſe concerning the Community, has a more 
than equal chaſtiſement in the indefinite ſentence that 


awaits a LIBEL ; an offence no leſs indefinite than its 


' puniſhment, and therefore not to be entruſted to a 


tribunal, I had almoſt ſaid of men, but certainly not 


of ſuch men as by their appointment, detached and in- 
ſulated from the body of the People, are nearly con- 
need with the government whoſe conduct is queſ- 


tioned. 


Is the ſervants of the People had no other ſword 
over their heads than impeachment or inſurrection, 
their ſlumbers might be ſound : but ſmall would be 
the eaſe and the comfort of the Community. The free 


opportunity of cenſuring public meaſures, is to the 
| _ govern» 


7 


Efficacy of the 
Preſs as a check 
on mal-admini- 
ſtration; and ſe- 
curity againſt | 
dangerous abuſe 
of it, from the 
nature of its in- 


fluence. 


RESUMP- 


the general in- 


AN E 8:8 AY 


government a ſalutary admonition; to the People it is 
Peace and Freedom. It may agitate, but it is-not a 
deſtructive agitation; and peace is not death-like in- 
activity. The Preſs, if the Public would pardon the 
expreſſion, the Preſs is the Attorney General of the 
People. In ſound, I have uttered a Libel ; in mean- 
ing I am acquitted. It is the office of the Preſs to de- 
fend the Majeſty of the People : but formidable as it is 
in the due exertion of its power, the ſpring of its 
energy regulates its movements. The principle of 
its influence is not arbitrary, is in the juſt neceſſity 
for its exerciſe. As hoſtile to a government founded 
on a right baſis, it is nothing. Breathe againſt a 
rock and it will fall before you, when the pen, of the 
moſt artful and daring libeller can ſhake a Govern- 
ment worthy of public confidence. As a defenſive, re- 
medial effort, great may be its uſe: by the very appre- 
henſion that it may be uſed, it is a check. By keeping 
alive the great idea of a Community, the benefit it pro- 
duces will be felt to be invaluable. If you would 

have the ſtrength, the union, the virtues of a Public, 
you mult have a Public; not an herd of men, unknow- 
ing with what rights or to what end they are in So- 

ciety; without a Conſtitution to which they can ap- 
peal, for one not underſtood is to them as not exiſtent ; 
the priſoners, the property, of whatever happens to be 
in power; unallied as citizens; devoid of mutual pro- 
teCtion, of political ſympathy ; ſenſible of Society as an 
oppreſſive chain, not as a fraternal bond. It is the 
habitual exerciſe, in this and in every inſtance, that de- 
preſſes or exalts the proper faculties ; the ſocial above 
wr | 


In every civil eſtabliſhment that has any Conſtitu- 
tion to loſe, there i is an een tendency to decay; 


the 


ON LITE 


the cauſes which produce this, power poſſeſſed and 
power to be acquired, wage everlaſting war againſt 
the Freedom of the Whole. To reduce the exceſs of 
power as low as poſhble; to make it circulate fo 
that the holders of it may be ever mindful they have a 
depoſit, not a property ; to have no member of the 
Community who can ſay he is not a ſharer in its poli- 
tical rights ; to have full information on conſtitutional 
franchiſes, and free inveſtigation of public meaſures ; 


61 


— this it is to be a FREE PEOPLE. In the code 


of ſuch a People, it would be no ſurprize if the very 
title of Libel were not to be found. A well-meant 
cenſure would be merit; a malicious one would be 


inſignificance. Miſerable they would think the ſtate, 


in which impriſonment, loſs of fortune, infamy, could 
fall upon a man for crimes which his Jury could 


not underſtand; where the meaſures of obedience _ 


were ts be kept, as if known to all, under ſevereſt 


penalties, and when it was to be tried whether ob- 


ſerved or broken, the ignorance which would not have 


been endured as an excuſe for any man, mult be pre- 


ſumed of all but the few initiate. In the front of their 
Senate Houſe they would inſcribe, GovERNMENT, 
ENTRUSTED BY ALL, TO ALL 1s OPEN ; and over 
their Halls of Juſtice, Juni THE jun or Law 
AND FAcr. 


AnD, my Countrymen, remember what it is 
to be a Juror: that it is to be entruſted with no 
common pledge of the confidence of your Coun- 
try; to undertake an office, which men of under- 
ſtanding, honeſty, and firmneſs, feel to be wor- 
thy of them; to be the friend of Juſtice, a pro- 
tector of Innocence, a benefactor to the People; 


to defend F recdomy and afſert the honour of the 


Con- 


uries the Judges 
bf Law aas well 
S Fact, the 


great bulwark of 


perſonal and pO» 
litical freedom. 


Exhortation to 
maintain the uſe 
of Juries. 


we. * 
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Cit E B S AY 


Conflitution; that it is to be incorrupt, impartial, 
preferring Truth to all things. Never then will ye 
decline to ſerve on JuR1Es, whether that of previous 
enquiry, or the more important one of trial : never 
fancy it a favour, or an eſcape, to be releaſed from 
the exerciſe of a duty, which will be your choice and 
your glory if ye refle& but what it is ; that, next to 
the elective and legiſlative truſt, and the free uſe of 


arms in the defence of your Country, there is no em- 


ployment more truly honourable, or that more con- 


cerns the Freedom and Welfare of the Community, 
than that of Juries. And that of all caſes, through 


the great extent of their juriſdiction, under which may 
come to trial every right of property, of perſon, and re- 
putation—whatever, private or public, is of moſt con- 
cern—there is no province more vigilantly to be guard- 


ed, more ſtrenuouſly to be retained, more eminently 


their own ; nothing that with more certainty and 


clearneſs of conſcience they can diſcharge ; nothing 


CavTion with 
regard to the fu- 
ture proviſions 
that may be of- 


fered as fecuri- 
ties for this 


right. 


which the fimplicity of the queſtion renders more 


open to their deciſion, and the peculiar importance of 


it ſo enjoins them to reſerve ; nothing which to betray 
would be more infamous, or more fatal to ſuffer it to 

be evaded, than the Pow ER of JuRI1Es to determine 
on the WHOLE MATTER, by the GENERAL Issux of 
Not Guilty in the caſe of LiBErL. 


IT is faid this tutelary power will be brought under 
conſideration in the Houſe of Commons. If, by a re- 
gulating law, the Bench will be exalted, and the Jury 
depreſſed (for the Judges taking on them the con- 
ſtruction of that law, will enlarge their juriſdiftion)— 
if, by an affirmance of this right in matter of Libel, 
it will tend to negative its exerciſe in other caſes—if 
byobliging Juries, in all caſes of a criminal proſecution, 


to find a General Verdict, it may be doubted whe- 
5 | ther 


ON LAIGSELE 


ther Juries, too much in awe of the Judge, would not 
convict when no medium was left them; and thoſe 
Juries who felt the independence of their office, would 


not find ſpecially without real cauſe“ — if by Im- 


peachment of the Judges who have diſtinguiſhed them- 
ſelves by the contrary doctrine let it be permitted me 
to own, I have till leſs confidence in the ſucceſs, or 
conviction of the propriety, of this meaſure, than of al- 
| moſt any other. The great ſupporter of this obnoxious, 
and I firmly believe unconſtitutional, opinion, is far 
indeed in the vale of years ; nor does this appear the 
time for arraigning him on a doctrine which he has 
long and uniformly avowed. I know that reſpect to 
extraordinary talents, or ſenſibility for the remaining 


moments of a life ſpent in the fatigues of an arduous 


and exhauſting ſtation, is not to weigh againſt public 


Juſtice, which is the life of the Community; but I 
know, alſo, that the bolts of that Juſtice are pointed at 


the corrupt heart, not the errors of the judgment; and 


no ſufficient reaſon, I think, appears for imputing to 
the iniquity of the will, the adherence to a poſition 
often before aſſerted, and from a bias to which, few 
of all our Judges, for two centuries, have been free; 


and not a few in that period (before which our infor- 


mation of judicial tranſactions is contracted and im- 


perfect) have been eminent for learning, abilities, and 


integrity. An exhortation to the people from their 
repreſentatives, encouraging them to defend the ſub- 
ſtantial good of trial by Juries, as indiſpenſible to their 
juſt ſecurity and vital to their freedom, by uſing their 
right of judging on the whole matter (in caſes of crime 


The general inutility, and con- tleman whoſe exertions have been 


ſeguently impropriety and danger, of fignal and perſeyering in the publig 
a ſpecial verdict in moſt criminal cauſe) in his excellent Dialogue be- 
caſes that can happen, and eſpeci- tween a Juſtice of Peace and a Far- 
ally on Libels, is clearly and forci= mer; a publication which, till with- 

bly repreſented by Mr. Day (a gen - in theſe few hours“, I had not read. 


eſpecially, 


In January, 


The beſt ſecu- 
rity of the Right 
of Juries, ! is the 
conſent of the 
dublic opinion 

in its behalf, 
and the . 
_ able exertion of 
ik. 


„ ESSAY, . 


— 


eſpecially, and of Libels above any, as at once the 
moſt ſimple and the moſt unfit to be abandoned) — this 
might come well from any aſſembly; but beſt and 
moſt ſuitably (J will add, with greateſt certainty) from 


an adequate Repreſentation ; an Houſe of Commons 


conſtitutional in itſelf, and therefore worthieſt to de- 
clare the rights of the great Community on one of the 
higheſt points of the Conſtitution, next to thoſe on 
which its own exiſtence depends. 


AT preſent, I do believe this great Right of Juries 
is moſt in ſafety by the genera] perſuaſion of its ex- 
iſtence ; not only derived from ſome opinions, ex- 
preſsly in its behalf, of men as great as ever honoured 
any profeſſion (and one opinion of men limiting their 
own juriſdiction, is ſtronger than fifty to extend it *); 
but yet more from reaſon and ſentiment, as men and 
members of the Community, ſtruck with the evidence, 
ſtrong and luminous as it is, by which this conſti- 


tutional truth engages the underſtanding, unoccu- 


pied by particular habits of education and office ; 
while the intereſting relation it has to Society endears 
it to the public breaſt, For a long courſe of years, 
repeatedly exerted on great and trying occaſions, and 


confeſſedly impoſſible to be wreſted from a Jury 


reſolved to uſe it, ſcarcely have we a right ſo well ſe- 
cured, or ſurrounded with motives of more activity to 


- prevent its diſuſe. Let it live, as it has hitherto done, 


in the free boſom of- the People of England : rarely 
will it be evaded, never extorted from this ſanCtuary ; 
but will there reſide the nobleſt boaſt of our legal 


Syſtem ; the INVvIOLABLE PLEDGE of FREEDOM | 


Pr. Towers has employed this argument with great advantage. 


CAPEC T.OFFT. 
Troſton-Hall, Suffolk, | | 
April 21, 17985. 


INSCRIPTION 
FOR A 
COLUMN at RENNEY MEDE. 


FHOE'ER thou art, if love of human kind 
Dwell in thy boſom, pauſe ;—nor let the pomp | 
Pf ſtately Windſor tempt thy foot from hence; 
Nor pleaſure, or the buſy calls of life, 

Urge thee to quit this Mead, ere thou revere 
Beneath the open ſky the Power unſeen, 

The guardian PoweR of FREEDOM !—Here aroſe 
The MajeEsTY of ENGLAND ; here was fix d 

The ſacred law of Life and Liberty. | 

Hence the free JUDGMENT of their EQuALs ſtood 
Protective of the Peaſant as the Prince; 

And, ſave her own, Freedom heard no decree, 
And hence the Commons to their Right reſtor'd 
Became indeed a PEOPLE; chang'd the yoke 

Of Kings and Barons for the equal] rule 

Of full conſent : while Commerce, Science, Arts, 
Glory, and Virtue, hail'd th' immortal deed !——_ 
If captive France, within the neighbouring walls 
Of yon proud palace, ſtrike thy ſoul, confeſs _ 
The ſource of triumph here ; indulge her joy 
Conſcious of nobler victory, whoſe fruit 

Hath been the bliſs of ages.—Thus inſpir'd, 

How ſhall thy heart diſdain the ſelfiſn pride 

Of arbitrary rule by Kings aſſum'd, 

Or Nations ! with what tranſport ſhalt thou own 
Thoſe men thy brethren, whereſoe'er on earth, 

Who know the valve, and aſlert the cauſe, 

Of ſelf-dominion; nor will tamely quit, 

Or impiouſly invade, the Rights of Men, 
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APPENDIX, N- I. 


3 3 Juris Romani Cos de Li- 


bellis famoſis, cum Annotatiunculis. 


1 quis occentaſſit, carmenve condidiſſet, quod infamiam faxit 
flagitiamve alteri, fuſte _ 


' Pipulum convicium ludicrum videtur a pipitu avium. Eft et alia 


Theatris certè noſtris non ignota vox, ſimili incefſens opprobrio aut 


Poetam infelicem aut Hiſtrionem. 


Per infamiam quod exiſtimationem fimpliciter lædat, notatum EO 


detur: per flagitium, certi alicujus criminis maligne facta ſuſpicio; 


unde in jus flagitari fiſtive, qui infamatur, poſſit ; non fine acerbo 


duodam ex rumore, et irritatis hominum mentibus, quaſi præjudicio. 
Iſtiuſmodi as invidiam amolitur in Cluentiana Orator. . 
F | 8 18 


Hec lex aliter fertur- — 4 
Si gui carmen eee. quod lber Pagitium faxit, capital Y 


Capital autem non ultimum illud ſupplicium necemve reo illatam 
deſignat, ſed capitis imminutionem, morte quidem ipſa forte gra+ 
_ viorem. Ea autem erat aut maxima, aut media, aut minima. Pri- 
ma, cum aliquis et civitatem et libertatem amitteret; altera, cum 


civitatem tantum, ut cui aqua et igni interdictum, vel qui in inſulam 
deportatus eſſet; poſtrem3, non pena, ſed civilis tantum ſtatis im- 


mutatio, intelligitur. Ex his mediam reor lege hic indici. 


Annotaveram autem, non paucis abhinc annis ®, quæ nunc, leviter 
mutata, apponam.—* Non audeo dicere non in Decemvirorum le- 
gibus [et hanc] fuiſſe. Ciceronem enim minimè vellem contra me 


allatum. Sed forte non nifi in duobus [tabulis] poſtremis fuerat; nam 


certs Athenas, vel ipſam etiam Spartam, aliaſve Oræciæ civitates 
inſigniores, nequaquam ſapit: alæ enim ex his [vix tolerandam] die- 
torum licentiam impunè voluerunt; aliz non maximo ſaltem ſupplicia 
candem coercuere. Forts Decemvirim odio j * proxima poteſtas, 
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corum fieret. | 


APPENDIX Nel. 


poſt prima Decem Tabulas, hanc; quaſi | munitionem abi ercogitgvit. 


Nam ingenia omnium nutu atque arbitrio dominantium adverſa car- _ 
minum lidertati, omniſ 1.2 dicteriis, exiſtunt: malunt enim 
ſe timeri i quam Ani. 72 uod infami nfamiam factam viris egregiis, 
vel non pefſimis uteunque, probem; nequaquam ſanè; ſed ora liberæ 
veritati preecludi minus equidem prohaverim : haud enim tantum ma- 


| lignitas atque petulantia virtuti officient, quantum eæ vires, quibus 


obmuteſcere tum maximè homines eg e quum vocem 3 
ipla poſeat Progr wel sf 55 x 4 55 
188. Lib. IV. T. 4. C. 1. 
£ en, 


ene autem committitur, non ſolum cum quis pugno pulſatus, 
aut fuſtibus cæſus vel etiam verberatus erit, ſed et fi cui convicium 
factum fuerit « ** „ vel n quis, ad infamiam alicujus, Libellum aut 


carmen ſcripſerit, compoſuerit, edidetit, dolove malo fecerit quo quid 
C. L. ＋. 35 To 
DE IN „ U R 1 1 2 


+. $i non convicii conſilio te aliquid zante dixifſe probre potes, 
fides veri a calumnia te defendit- | 


> 5. 8 cauſa non publici judicii ſel privati continet que- 


relam. (> 

- $i quis famoſum Libellum, five domi, five in publico, vel quocunque 
loco ignarus repererit, aut corrumpat pruſquary alter inveniat, aut 
nulli fateatur inventum. | 


Si vero non \ Aatim eaſdem chartulas vel corruperit, vel igni con- 
ſumpſerit, ſed vim earum manifeſtaverit, ſciat ſe quaſi auctorem hu- 
Juſmodi delicti capitali ſententiæ ſubjugandum. Sane fi quis devo- 


tionis ſoz ac ſalutis publicæ cuſtodlam gerit, nomen ſuum profi- 


teatur; et due per famoſum [Libetlum] perſequenda' putaverit, ore 
proprio edicat, ita ut abſque ulla trepidatione accedat;' ſeiens quod 
fi adſertionibus [ fuis] veri fides fuerit oprtulata, laudem maximam et 
premium a noſtra clementia conſequetur. Sin vero minime hc vera 
oftenderit, capitali pœnã plectetur. Hujuſmodi autem Libellus al- 


terius opinionem non lædat.—X VI. Kal. Mar. Conſtantinop. Valeg- 


ok et Valente Conſulibus. Anno ſc. 37 poſt Chr. | 
APPENDI a, 
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T HE 8 Queries prog by Lord Hadi *, with 4 

ſummary of Mr. Erſkine's argument comprized by himſelf in 
two Propoſitions, and an extract from a juſtly reſpected Charge on 
a late trial, will concentrate the idea I wm to leave _ the reader 
on the Rights of Juries; 


at i A 1 vs 


Whether the opinion meang to declare, chat in the general iſſue of 
Not Guilty, in the caſe of a ſeditious Libel, the Jury have no right by 
law to examine the innocence or criminality of the paper if they think 
fit, and to form their verdict upon ſuch examination ? 


| Whether it means, in the caſe 3 when the Jufy 
have delivered in their verdict, Guilty, that this verdi& has found the 
Fat only, and not the law ? | 


Whether it is meant by it, that if the Jury come to the bar, and 
ſay they find the printing and publiſhing, but that the paper is no 
Libel, that in that caſe the Jury have found the defendant ul 
generally, and the verdi& muſt be ſo entered up? 


And n if the Judge, after siving his opinion of the inno- 
cence or criminality of the paper, thould leave the conſideration of 
that matter, together with the printing and publiſhing, to the Jurf, 
ſuch direction would be contrary to law 2 


# 


The PaorosiTIONS by Mr. Exsxixz f. 


1. Txar when a bill of indictment is found, or an information 
filed, charging any crime or miſdemeanour known to the law of Eng- 
land, and the party accuſed puts himſelf upon the country by pleading 
the general iflue Not Guilty, the Jury are N ERAL LV charged 
with his deliverance from that crime, and not l from the 

* Quotes from a fragment on Libels, publiſhed by the Conſtitu- 


| Konal Society. 


+ Quoted from The Rights of Juries vindicated, 


fact, or fats, in the commiſſion- of which che indietment or informa- 
tion charges the crime to conſiſt; much ieſd from- any fingle act, to 
the excluſion of others charged upon the ſame record. þ ri 


2. That no act which the law in its general theory holds to be cri - 
minal, conſtitutes in itſelf a crime, abſtracted from the miſchievous ® 
intention of the actor 3 and that the intention, even where it be- 
- comes a fimple inference of legal reaſon from a fact or fats « eftab- 
liſhed, may and ought to be collected by the Jury, with the Judge's 
aſſiſtance. Becauſe the act charged, though eſtabliſhed as a fact on 
the trial of the . general, iſſue, does | not neceſſarily and ' Urfavoidably 
eſtabliſh _ . inte ention by by ahy abſtract contlufion of law: 
the eftabliſhmenz of the 900 being ill no more than full evidents'of 
the crime, but not the « crime it elf; j unleſs the Jury render it ſo 
* by referring it voluntarily | to the 7 25 dy x ſpecial 
verdict. 15 5 


22 


Mr. Erſkine afterwards reduces the ſubſtance of his Propoſitions 
to more popular terms, by ſubſtituting common expreſſions in the 
room of the legal language, and 3 familiarly thus: 


That . the law either directe or i a perſon accuſes ko 
throw himſelf upon a Jury for deliverance, by pleading generally that 
be is not guilty, the Jury thus legally appealed to may deliver him 
| from the accuſation by a general verdict of acquittal, founded (as in 
common ſenſe it evidently muſt be) upon an inveſtigation as general 
——— 6 is a HOP 
F 8 yet another Propoſition ſtated by Mr. . as 
neceſſary to the eſtabliſhment of the right of Juries, which he had 
already conſtitutionally vindicated on ampler ground; but as likely 

t be admitted even by thoſe who withſtood the force of che pre- 
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Aer is ill cafes where the 1 intent (which is 2greed 
„ae of the ime) cannot by ley. from ant Me- 


_ ane! Ik [1161 a4 | 
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> ſenſe; u malicious; not meaning thus muſt contemplate; the — 
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rence from the af charge, becauſe the defendant bes in en. 


ExTaAcT from the Shes of Mr. Bacon Eyzz to the Jury, 


on. the Trial of Colonel Gordon for killing General "Thomas | 


in a Duel. 
be 1 15 £ 
c to this 


eaſe, in all the different views in which it can be conſidered by von 


upon the evidence. Of this law, and of the facts as you ſhall find 


them, your verdict muſt be compounded ;z and I am perſuaded that it 
will be ſuch as to give ſatisfaction to your own conſciences. 


If at any time any dangerous changes were to take place in the Raglh | 


gc. ee the pernicious tendency of which the People cuere nat able 
at firſt to diſcover, reſtrictions on the LIE TY oF Tux Paas, ns 
on "Ow Powzn or rene — them the foſs ts 9. 


UCH are the words Fu lis aiftingulthed by the acutencfs 
and often bythe deep ſolidity, of his remarks on our conſtitution ; 


not always the warmeſt advocate for the power of the People, but in 
many inſtances jealous of their interference: yet in this, at leaſt, he 
ſaw the neceſſity of their retaining, in full freedom, the exerciſe of a 
right, which could not be depoſited in a ſeparate part of the ſtate ; 
being eſſential to the regulating of the conduct of thoſe © inveſted 
with any branch of the public authority; and preſerving the.confl- 
_ tutional ſyſtem, which cannot otherwiſe be ſafe; chan by leaving open 


to dit the" difcuffton of its principles, and of the” relation which any 


| mealures may have to den. 


*5 — 91 
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* De Lolme on the Conſtitution of Bogland. 
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This invaluable right, which by gradual, if not inſtant operation, 
is adequate to the attainment, peaceably, and as it were ſpontaneouſly, 
of that great end, to preſerve an endangered, or even to reſtore a 
fallen conſtitution, hath never, ſince the uſe of. printing, and the 
condition of ſociety thence reſulting, gave it the capacity of being 
fully exerted, been unmoleſted by the jealouſy of government : ſome- 
times under the actual yoke of oppreſſive laws; at other times in- 
ſulted by arbitrary judgments; and when the times would ſuffer the 
open violence of neither, obliquely. invaded by policy more refined. 
The mode of tyrannizing the preſs by ſtatute or by-ordinance (not- 
withſtanding the ill-omened aſpect of the Iriſh Bill for nominally ſe- 
caring the Liberty of the Prefs) will perhaps not ſoon revive: nor 
hall we, it may de prefumed, who are now living, hear a Jury fined, 
or ſee them hurried to Newgate, for not convicting, as a Libeller, 
whomfoever they ſhall be commanded. Nor, in theſe days, does it 
ſeem likely to be denied, that a Jury may, in this, 'as in every cri- 
minal and even civil caſe, find a GENERAL Vznvict, including the 
mixed matter of Law and Fact; for, to ſpeak technically, every Ver- 
dict is a practical ſyllogiſm, of which the Law is the Major, the Fact 
the Minor, and Guilty or Not Guilty the Concluſion. And to ſpeak 
plainly, Guilty or Not Guilty, Conviction or Acquittal, are terms 
of worſe than no meaning, of neceſſary repugnance and glaring con- 
tradition, unleſs by underſtanding, that whenever uſed by a Jury, 
in the plain but admirably guarded form with which the wiſe fim- 
plicity of the Conſtitution has ſeen good to clothe the Verdict, they 
import a deciſion on the whole matter, Law as well as Fact. Now 
guilty of publiſhing, but whether a Libel or not we do not find, is not 
better than guilty of killing, but whether feloniouſly of malice pre- 
penſe, excuſably, or juſtifiably, we ſay not: that is, guilty of a 
fact, which in the ſame moment we admit and declare may be inno- 
cent or meritorious. This neither is a general nor ſpecial Verdict, 
nor any thing the Conſtitution knows, or conſiſtency endures. A 
General Verdi& is a ſimple, unequivocal declaration, which can nei- 
ther be made clearer, nor. perplexed; a Special Verdict is a known 
and ftrift method of reciting what Facts the Jury finds, which are 
formally ſet forth, and out of which a Court cannot travel, but muſt 
apply the Law: to the Facts thus limited and preciſely aſcertained, 
Such, a Verdict pronounces nothing of Guilt or Innocence, except 
nditionally, by praying the opinion of the Court on the Facts their- 
ves ſtate, and declaring that according to that opinion they will be 
-underſtood to find: So that even when a Jury declines exercifing their 
full deciſion (and there are many caſes of civil, few of criminal 
law, where a Jury may have reaſon ſo to do) ſtill the ultimate con- 
cluſion is fo much Ns ul the very form of the Verdit demon- 
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Qrates the opinion of the Court to Have no inherent efficacy, but by 


their w_ +. 00 it hn any decifive force. 
654% 28051 | 
Now, in the A of Lanuk s, even a "ule Special Verdict is an 
Indiſcreer way of proceeding, conſtitutionally reprehenfible : ſince, if 
there can exift a ſubje& on which a Jury of honeſt men ought to truſt 
themſelves with an unreſerved decifion, it is the caſe of L1z IS, from 
the peculiar clearneſs and ſimplicity of the queſtion; and of Puzric 
LIE EIS, from the additional reaſon, that not being a part of the Go. 
vernment, but taken from the Body of the People, for the ſingle pur- 
poſe of impartially trying this public queſtion, dls are 550 W the 
LN but the only fit Judges. | 
* | | AH 11 v6 
Still when 5 uries have been directed by the Judge, © the matter of 
this publication is criminal and ſeditious, therefore it is a Libel ; the 
only conſideration for you is, whether you believe the defendant pub- 
liſhed it.“ Juries had this advantage=if they were men of ſenſe, 
honeſty, and firmneſs; if they were convinced the matter of the pub- 
lication was not criminal, that it excited not a ſeditious but a conſti- 
tutional ſpirit, they could, by their GENERAL VervIcT, free the 
defendant from the ſuſpenſe, vexation, diſhonour,' of farther proceſs. 
The Judge had reſted the ground of their Verdict rightly upon the 
criminality or innocence combined with the proof of the publication; 


though he had aſſumed excluſively to decide the criminality : the Jury 


might ſafely follow him, that the paper was not to be found a L1zzz 
but for being criminal and ſeditious, and would not think themſelves 
bound by the aſſertion of the Judge, that ſuch it was, and ſo they were 
do take it, if their eyes, ears, and underſtandings n n 
them of its being innocent or meritorious, Aki 

| But ſuppoſe a * of Aſſize Mall eftabliſh a precedent for ſaying, 
„ You have been preſſed very much by the counſel, and ſo have I 
alſo, to give an opinion upon the queſtion, Whether this pamphlet is 


or is not a Libel? The matter appears on the record; as ſuch, it is 
not for me, a ſingle Judge, fitting here at vi prius, to ſay whether it 


is or is not a Libel.— If that were to be allowed, you deprive the ſub- 
ject of one of his deareſt birth- rights; vou deprive him of his appeal; 
you deprive him of his vrit of error: for if I was to gie an opinion 
here, that it was not a Libel, and you adopted that opinion, the mat- 


ter is cloſed for ever. Whatever appears upon the record is not fer 


our deciſion here, but may be the ſubject of futute conſideration in the 
court gut of which the record comes; and afterwards, If either party 


; thinks fit, they baye a right to carry it to the dernier reſort, the Houſe 


of Lords, If Las are ſatisfied that the defendant did publiſh this 
* ä pamphlet, 
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pamphlet, and ar abel us ts Me truth of the innuendos, in polat 
of law you ought to find him Gar 0 


Let me aſx, on the ſuppoſition of a Judge thus arguing, what is che 
amount? -I will not examing the particular caſe; I am a party: if it 


be a Libel, I publiſhed it long before the Dean ; and with my preſent 


feelings, am likely to publiſh it again, committing to my country the 


cenſure of my conduct. Beſides, to argue that point, would improperly 
anticipate what till remains for judicial deeiion. To general prin- 


_ ciples I confine myſelf. —Whether Lrszr or not, does not the direc- 


tion of the Judge reach to the full extent of obliging the Jury to find 
the defendant guilty, though both he and they ſhould be convinced of 
His innocence, and that, on the face of the record, the matter could not 
poſſibly be a Libel. As, ſuppoſe a man indicted for publiſhing a chapter 
of Sir William Blackftone's Commentaries ; or of the excellent Eſſay, 
by Sir William Jones, on the legal Means of ſuppreſſing Riots; theſe 
would be undoubtedly touching and concerning the King and his Govern- 
ment; the innuendos affirming them to be ſo would be as evidently true 
as the cleareſt and moſt ſuperfluous in the preſent caſe :=but whether 


thoſe reſpectable points were touched in a juſtifiable manner by the 
| loyal hand of a good citizen, or whether maliciouſly and injuriouſly ; 
- whether the publication concerning theſe was conſtitutional or ſeditious z 
neither Judge, Jury, nor both, muſt be capable of ſeeing, but muſt ſend 


the defendant and the cauſe to London, with the load of anticipated 


| guilt, to be judged as to the only queſtion not merely inſignificant, not 


by his Peers, but by a much different, 2 then e 
gan. tribunal. 


Perſons who believe, erroneouſly or not, they are ,abliſking king 
criminal, have ſeldom the inclination, generally want the means; to 
involve in the ſmalleſt doubt the proof of their being publiſhers. This, 
conſequently, in the trial of a ſuppoſed Libel, is either admitted, or 


proved with the more facility the more innocent or meritorious the 


defendant eſteems his conduct. The innuendos are mere formal re- 
ferences; which, if juſtly laid, the Jury will find of courſe. If any 
thing, not in itſelf criminal, is by conſtruction ſo to be underſtood, the 
proſecutor muſt, by averment, not by innuendo, eftabliſh the ſenſe: on 

the ſame foundation as the colloquium in private actions of flander (or 
the converſation, as it is called) is laid, whereby words not of courſe 
Uable to ſuch actions fall within the law, when their prejudicial import 
is thus manifeſted, by a recital of circumſtances which limit tlie ex- 
* to ſuch . and aſcertain the b. need Qualley We 


* 107 — 2 5 


words 


APPENDIX, m I. 


Fords ſpoken. In the Punt Ic 8 for reputed /L1zz IS again& 
Government, ſuch averment ſeldom can have place; and a Jury may 
be ſatisfied that the innuendos are truly ſuggeſted, as that G means 
Gentleman, F Farmer, Parliament the Parliament of Great Britain, 


1 without being in the leaſt the nearer to the merits of che queſtion. 0 


it art or plain ſenſe to ſay, that if a Jury fit merely to try publication 
and innuendos in a caſe like this (and it is the caſe of moſt political 
writings ever brought in queſtion) they fit only to try what, in all com- 
mon intendment, neither is diſputed nor diſputable, The defendant 
does not deny on the record, that he was the publiſher of the paper. 

By the plea of Not Guilty, he leaves it open that it may appear to the 
Jury, either he was not the pub:iſher, or the publication not criminal. 
But it is on the latter point every one in theſe caſes expects, and with 
moral certainty foreſees, the defence will entirely turn: for as to pub- 
lication, the proſecutor ſeldom faſtens on a perſon who either will or 


n n . 


Jocks are to give a true verdiét A to the evidence. Doubt- 
leſs: a true verdict againſt evidence is impoſſible. The law of the 
land cannot be given in evidence. Abſtractedly, it cannot; becauſe 
it proves itſelf, and every man is preſumed to take notice of it: but 
facts can; from which legal conſequences neceſſarily reſult. The 
publication is a fact in evidence: the intention, the tendency, are 
facts. If the Jury ſee the perfect innocence of all theſe, is not the 

conſequence of law ſo inſeparably complicated with the evidence, that 
no man can or ought to divide them? Muſt they not, according to 
the evidence and their oath, acquit the defendant? or pſt they 
rather do thus? The indi&ment charges it a Libel againſt the Go- 
vernment, a criminal paper, intended to excite ſedition. We ſee the 
contrary of all this, yet we muſt ſay Guilty, to put another Court (not 
deſigned by the Conſtitution to decide in our place) on the province of 
diſpoſing the fate of the defendant, whom, for experiment, we have ſent 
to them as Guilty. I repeat, that in thus reaſoning, I neither affirm 
or deny any thing of the guilt or innocence of the particular caſe; but 
merely point to the general principles. In complicated civil diſqui- 
Gtions on fines and recoveries, it is poſſible, but not expedient, for a 
Jury to find a general verdict, without or againſt the directions of 
the Judge : ſuch confidence is repoſed by law in the unanimous 
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| leave do the Bench the mere e detached point of law. "But a 5 | 
cutor or plaintiff has no method to obtain an iſſue of mere fact, and 
* che Jury to confine themſeives to that, We call an iſſue before 
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4 Jury the OMX NAT IssUx, as comprehending united law and fact. 
In all queſtions, the Jury, if they preſerve that exemption from paſ- 
fion and prejudices which their truſt implies (and which nor other hu- 
man tribunal has ſo few temptations to violate) they will give to the 
advice of a Judge its proper weight, But they will take it as advice 
' to aſſiſt, not conſtrain, their conſcience, - | | 


The birth-right of the ſubjects, in . before us relative to 
Appeal, is merely this: The Government (for in PusLic LinzzLs 
the Law ſuppoſes no other proſecutor ; though, if it is his humour, a 

private proſecutor may happen to demand the name of Government) 

ſhould a Jury acquit on a full belief of the innocence of a defendant, 
will not have the verdict of Not Guilty lent them as a ticket to carry 
them on the road of proſecution z ſomewhat pleaſanter for them to 
travel than for the defendant. In truth, if it is too much for the 

Jury and the Judge to ſay, whether there is any thing libellous in a 

publication, of which nothing more (but a great deal leſs) can be 

ſeen elſewhere than they have before their eyes, the concluſion ſeems. 
exceeding fair and obvious, that it is the e of the ſubject to 
be at once acquitted, i | 


The whole that I would ſubmit is this : | 55 

„ 3 
That a Jury may find, in all caſes, a General Verdict, whether on 
one fide or the other, as they ſhall _ ne be moſt juſt. 


That in caſe of public Libel, they not only may, but a ought, 


photons Ality in che 3 1 in the nation, if writings 
that may be brought to trial under this — are not * triable 
in the full « extent by a Jury. 
910 

That if the ae only muſt decide what is a . Libel, every man abs 
can write or read, and many who cannot do either, in ſhort any per- 
ſon in England, may be brought under the ſevereſt puniſhinent for 
an a&-which only twelve men {unleſs you reſort to a Writ of Error in 
the Houſe of Lords) in es nation can decide whether i it be an offence 


or no. i : = : Janis 


That if the Judge, inſtead of les 4 to decide whether 
the publication be criminal, or taking on himſelf a reſponſible aſſer- 
tion of its criminality, directs them to convict, if they believe a 
paper has been publiſhed ' by the defendant ſome way concerning 
the King-and Government (whether-criminal or not, neither he nor: 
they vo examine), the fituation of a defendant is the worſt con- 

ceivable; > 
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ceivable; as in this caſe tho Judge and Jury may be convinced of hie 
innocence, yet. forced, ene to this e to pronounce 


him an. „been a via alda, 50 
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REMARKS on the Caſe of Ar TACHMENT, 
| „% 5 


SUGGESTION of a PuBLIc Miſdemeanour 
triable by che bs 4 


A SPECIES of judicial cenſure, extraordinary in all reſpects, has 

lately been exerciſed in the ſiſter kingdom. The object of it 
Was a ſuppoſed offence, of near affinity to the crime of Punstic 
Lr1BEL ; the mode of purſuit had a conſiderable analogy to that by 
emen ex officio, as it is ſtyled, by the Attorney General. But 
unhappily the reſemblance on both ſides was an harſh one: the charge 
of Libel includes a power more capable of being made oppreſſive to 
freedom than protective of government; the charge of the imputed 
crime, which found a puniſhment before it had acquired a name, is 
of yet more extenſive danger, and has ſtill leſs to plead of apparent 
utility to the ſtate. The features of information are ſtrange and 
deſpotic: this method of proſecuting is however yet more alien and 
arbitrary. I mean the Attachment from the Court of King's Bench 
in Ireland againſt the N Sheriff of Dublin. 


An eres is 8 exertion ad the power: ants a Fre 
rior Court of Record for puniſhing a direct contempt of its legal ju- 
niſciction, by the 'miſbehavidur of any of its officers concerning its 
Proceed or by the aue of 580 other: CRY ge ſuch 


proceſs 


ſtructed. 
. „ 4 OY - A o - 


Ar END X, N- iv. 
proceſs is — abuſed, corruptly evaded, or forcibly ob- 


. - + 29, le bas e en 


Mr. Bacon, in his Ghent, remarks, that Attachment ifues | 
at the diſcretion of the Judges of a Court of Record, againſt a per- 


| ſon for ſome contempt for which he is to be committed ; and that it 


Moor, 770. 


® B, IV. Ch. 
20. Sec. Zo 


5 dience. 5 


Pl. of Cr. B. II. 
Ch. 22 


may be awarded by them upon a bare ſuggeſtion, or on their own 
knowledge, without Appeal, Indictment, or Information: for though, 


by the Statute of Magne Charta, none are to be impriſoned fre ju- 


dicio parium wel per legem terre, yet this ſummary method of pro- 
ceeding being abſolutely neceſſary to the furtherance and execution 
of juſtice, ſeems to have been long practiſed, and is certainly now a 
pare 2 10 r of the land, 


m Wen rdacrates' thi wh di as fewer her ack Gets | 
' againſt ſheriffs, and their officers, for non-execution or mal-execution 


of the writ; attornies for mal-praQices of various ſorts in abuſe of 
proceſs, or acting as under proceſs without any; oppreſſive, conduQ 
in the inferior Courts; and criminal treatment of their W r 
Saolers. | 


In the aniche of ths Commen Law, Land Goh little os. thi 
is to be found relative to this ſubje&: the learned Author of the 
Commentaries » on the Law of England gives the principles and 
the general outline of the proceſs of Attachment with his uſual 


eloquence and precifion. He too confines the conſideration of this 


exerciſe of authority to the head of ſummary proceedings on con- 


tempt, and reſolves it into the neceſſity of a competent power in theſe 


higher Courts to ſecure the adminiſtration of the Laws from ee 


— 


* 


| Hawkins, In his excellent ſyſtem of the Criminal Law of Eng- 


land, has a very Full and methodical chapter on this ſubject. Hit 


fourth general divifion relates to thoſe caſes for which any perſon 
whatever is liable to be thus called to account. Theſe he reduces to 
the following article 


>,» contempts of the King's writ. 


2. Gong in the Face of the cu. 
3. Contemptuous Words or Writing concerning the Courts = 
4. Contempts of the Rules or Annie of the Court. 
3 MW | 15 5. Abuſes 
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6 Forgeries of Writs, nd; ather ded. of that Kit, ce ta 
| impoſe on the Court. 


| Wood, whoſe a 3 . praiſe, ha noticed B, IV. Ch. 1. 
this proceſs in the view of a reftraint on thoſe who diſobey the rules Id. Ch. 4 5+ 
and aan of the Conrt-of King's Renchy: on. grney of the ſuperior 


o_ 


Td e ee def ſo e pee 
ſent obſerved, filent on this point. N 


- The reſult, I take it, is apparent. Contempt of the jutiſdiction 
of the Court, ſettled and defined by law and uſage, is the boundary 
of this power; conſequently, where the juriſdiction is not violated, 
though a great miſdemeanor may have been committed, attachment 
has no place. The miſconduct of an independent Court of Record 
cannot be the ſubje of it, where ſuch Court doth not invade the- 
Juriſdition of the other. One Court cannot puniſh a contempt com- 
mitted againſt another independent one. Where a magiftrate, acting 
in his general authority, under the writs of the Court, for inſtance, 
of King's Bench, does an act, either officially or as an individual, 
which does not derive from ſuch proceſs, or any way affe& the ju- 
_ riſdiQtion of the Court, he is not in contempt, nor conſequently liable 
to Attachment, even ſhould the act be liable to information or in- 
dictment. Thus the power is merely defenſive of the ſeveral juriſ- 
dition and courſe of juſtice in the reſpective ſuperior Courts, and 
not applicable to offences which carry only a general . inference of 
_ contempt, as being violations of public law. Were it otherwiſe, any 
man, on ſuggeſtion or declaration of the Court that he appeared 
criminal, might be attached, and puniſhed on the conſtruction the” 
Court ſhould put on his conduct, without trial of his peers, or any 
known law of the land to aſcertain his delinquency, or by which te 
juſtify his i innocence. 


Having thus 1 wo it is ft to conſider the peculiar me 
thod of enquiry on 2 


If the Court be of opinion the act is of ſuch a nature as to amount 
to a manifeſt contempt, the Attachment iſſues immediately. Where 
it is conceived the defendant may juſtify or clear himſelf of the im- 
puted crime, a rule to ſhew cauſe iſſues. When he is before the 
| Court, the maxim which forbids a man to be compelled, and gene- 
6 to accuſe himielf, is diſallowed in this 

| inſtance; , 


\ 


V Ne IV. 
W ; he muſt anſwer on interrogatories, unleſs where the point 
is of ſuch ſimplicity, that a mere acknowledgment of the fact 
goes to the whole of it. This inveſtigation by interrogatories, 
impoſed on the criminated party againſt himſelf, the Author of 
the Commentaries ſuppoſes to have been derived from the Courts of 
Equity; it being not agreeable, he remarks, to the genius of the 
Common Law in any other inſtance. If he clears the contempt by 
his anſwer, he is diſcharged from the Attachment ; ſubje& to be 
attainted of perjury ſhould his anfwer be found falſe on trial by in- 
ditment. Thus the tenderneſs of conſcience, which in other caſes 
is protected, becomes in this the. conductor to indefinite puniſh- 
ment. ty . 

Jury, in ſuch caſe, there is none; for this would be trying by one 
tribunal a contempt againſt another, contrary to the rule of neceſſary 
Juriſdiction which governs the doctrine of contempts. | 


And as the Court judges of the ground for Attachment, and of the 
proof, fo does it decide on the ſatisfaction due to itſelf, and the de- 
gree of cenſure to be inflited, whether by fine, impriſonment, or 
; both; even corporal or infamizing puniſhment has been impoſed. 
; A ſelf-vindicating power, thus indefinite both in the decifion and the 
| ſentence, requires to be moſt ſtrictly circumſctibed in its object; and 
| this circumſcription we have ſeen the very ſame principles and prac- 
tice ſupply, on which te n of attachment PO for i its ex 
12 8 


Thus the grounds of the proceeding, and the limitations which 
| have regulated the uſe of it, aſcertained by a conſiſtent ſeries of pre- 
| | cedents, concur in juſtifying a doctrine which will be found ſtated 
| | | with the moſt luminous precifion in the annexed Letter, which I am 

happy to have been enabled to give, as recognized authentic by the. re 
1 8 name it bears. 


„I will conclude only by ae very ſhortly the contraſt between 
proſecution by Indiftment, or even information, and the Attachment 


in queſtion. 


. In Indictment, the propriety of putting the party to a trial is exa- 

Ch. 23. Sec. 2» mined by a Grand Jury, conſiſting of any number of freeholders from 
twelve to twenty-three 3 and of theſe, whatever be the actual num- 
ber within the above limits, twelve at leaſt muſt conſent in finding 


- the bill. 
en. =" 
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On Indictment, or even Information, all points conſtitutive of the 


ſpecific offence muſt be diſtinctiy ſet forth; all the forms af venerable 
uſage preſerved inviolable, on peril of the whole effect of the pro- 


ſſecution being defeated. On Attachment, once exceed the line 


coercive of direct contempts, all is indefinite, arbitrary, partial *, 


On Indictment or Information, the trial goes to a Jury, On At- 
tachment, the Court alone pronounces on the cauſe for iſſuing this 
ſevere proceſs, the proof, and the puniſhment ; and this on a con- 
ſtructive violation of its own ſupremacy. 


| On the other modes of proſecution, if there be error, it may be 

remedied on appeal : but Attachment, as founded on contempt of 
the Court which iſſues it, excludes appeal, and leaves no room for 
redreſs ; every Court exercifing the excluſive judgment on contempts 
againſt its juriſdiction, as eſſential to its independence. There is 
therefore no ſecurity, but by aſſerting the conſtitutional boundaries 
which dingen a contempt from a miſdemeanour triable by the 


country. 


I will no longer detiin the Reader by my remarks from conſider- 
ing the ſentiments of a Gentleman, whoſe knowledge and abilities 
are not more admired, than his uſe of them in ſupport of the Con- 
ſtitution is revered ;. and who, in the conduct of the greateſt cauſes, 
has exerted the eloquence of the advocate on thoſe principles which 
give to his / pleadings the force of nn teſtimony, the weight 
of judicial determination. 


* Of Attachment, in this ap- laren, * ar ecrunc wh 
plication, one may uſe the words # r « » . araila, arg fy 


ef Demoſthenes; Oy reis, # ters ory” 


— 


£ Mr. Ban 


APPEND IX, - Ne If, 


Mr. Ensx1ntz's Opinion of the Proceedings of the Court of KING "5 
BNC in IX ILANPD by Attachment, written to a * is 
bigh e at the Bar in DuzLIN *, 


* 


" ka. Bath Fan. 135 1785. 
I FEEL myſelf very 8 honoured by your application to me 
on an occaſion ſo important to the public Freedom; and I only 
lament that neither my age nor experience are ſuch as to give my 
opinion any authority with the Court in which you practiſe: but, 
wherever I have no doubts, I am always ready to ſay what 1 
think; and you are, therefore, very welcome to my moſt public 
ſentiments, if any uſe can be made of them, 


| You have very properly confined your queſtions to the particular 
caſe furniſhed by the affidavit which you have tranſmitted to me; 
and my anſwers therefore need involve in them no general diſcuſſions 
upon the principles of civil government, which, in the mere abſtract, 
are not often uſeful, nor always intelligible. The Propoſitions, to 
which my anſwers are meant ſtrictly to apply, are, 


Firſt, Whether the facts charged by the affidavit, on which your 
Court of King's Bench is proceeding againſt the Magiftrates of 
Leitrim, are ſufficient to warrant any criminal proſecution for 
miſdemeanor whatſoever. 


Secondly, Whether, ſuppoſing them ſufficient to warrant a proſe- 
cution by information or indictment, the Court has any Juriſdiction 
to 2 I by attachment ? 


As you are puſhed | in point of time, I can venture to anſwer both 
theſe queſtions at Bath, without the aſſiſtance of my books; becauſe 
they would throw no light upon the firſt from its frugality, and the 
laſt is much too clear to require any from them. | 


As to the firſt, the facts charged by the affidavit do of themſelves 
neither eſtabliſh nor exclude guilt in the defendants: in one ftate of 
ſociety, ſuch proceedings might be highly criminal; and, in another, 
truly virtuous and legal. 


To create a national delegation amongſt a free people, 3 go- 
verned by — can never be, under all circumſtances, a 


' Originally publiſhed in the a Magazine, for March 


1785. 
crime 1 
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erime : the objects of ſuch delegation, and the purpoſes of thoſe who 
ſeek to effect it, can alone determine the quality of the act, and the 
guilt or innocence of the actors. 
ä 4 * LEE, | 

If it points (no matter upon what Sa to ſuperſede or to con- 
troul the exiſting government, it is ſelf-evident, that it cannot be 
tolerated by its laws. It may be a glorious revolution, but it is | 
rebellion — the government which it changes. 


If, on the other hand, it extends no further than to ſpeak with 
certainty the united voice of the nation to its Repreſentatives, with- 
out any derogation of their legiſlative authority and diſcretion ; it is 
a.legal proceeding : which ought not indeed to be lightly entertained, 
but which many 1 conjunctures may render wiſe and ne- 
ceſſary, | f 


The Attorney General might undoubtedly convert the facts con- 
tained in the affidavit, into a legal charge of a high miſdemeanor; 
which, when properly put into the form of an information, the de- 
fendants could not demur to: but he could not accompliſh this with- 
out putting upon the record averments of their criminal purpoſes and 
intentions; the truth of which averments are facts which he muſt 
eſtabliſh at the trial, or fail in his proſecution. It is the province uf 
the Jury, who are the beſt judges of the ſtate of the nation, and the 
moſt deeply intereſted in the preſervation of its tranquillity, to ſay, 
by their verdict, whether the defendants ated from principles of 
public ſpirit, and for the ſupport of good government, or ſought ſe- 
ditiouſly to diſturb it. The one or the other of theſe objects would 
be collected at the trial, from the conduct of the defendants in ſum- 
moning the r de and the 2 of it met. 


If the Jury ſaw reaſon from the evidence to think that its objects, 
however coloured by expreſſions the moſt guarded and legal, were in 
effect, and intended to be, ſubverſive of government and order, or cal- 
culated to ſtir up diſcontent, without adequat: objects to vindicate 
the active attention of the public, they would be bound in conſcience 
and in law to convict them. 


But if, on the other hand, their conduct appeared to be vindicated 
by public danger or neceſſity, directed to legal objects of reformation, 
and animated by a laudable zeal for the honour and proſperity of 
the nation; then no departure from the accuſtomed forms in the manner 
of aſſembling, nor any incorrect expreſſions in the arr of their cbje&, 

2... | would 
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. 
government, or diſturbers of its peace. 


To conſiitute a legal charge of either of theſe offences, the Crown (as 
I before obſerved) muſt aver the criminal intention, which is the 
eſſence of every crime ; and thefe averments muſt be either proved 
at the trial, or, if to be inferred prima facie from the facts them- 
felves, -may be rebutted by evidence of the defendants innocent pur- 
poſes. If the criminal intent charged by the information be not 
eſtabliſhed to the ſatisfaction of the Jury, the. information, which 
charges it, is not true; and * are bound to ſay ſo by a verdict of 
Win.. | 


I am therefore of opinion (in anſwer to the firit queſtion) that the 
defendants are liable to be proſecuted by information; but that the ſuc- 
ceſs of ſuch proſecution ought to depend upon the opinion which the 
people of Ireland, forming a Jury, ſhall entertain of their intention 
in ſummoning the ** and che real n objects of the aſſembly 
when met. | 


It is ds. to enlarge upon 4 becauſe their no- 
toriety has no doubt ſuggeſted this novel attempt to proceed by attach - 
ment where they have no place: and I cannot help remarking that 
che proſecutor (if his proſecution be founded in policy or juſtice) has 
ated with great indiſcretion, by ſhewing that he is afraid to truſt 
the people with that decifion upon it, which belongs to them by the 


conſtitution ; and which they are more likely to give with impartial 


| Juſtice, than the Judges whom he defires to decide upon it at the ex- 
W | | 


This is a ſtrong expreſſion, which perhaps I ſhould not have uſed in 
anſwering the ſame cafe in the ordinary courſe of buſineſs ; but writ- 
ing to you as a gentleman, I have no ſcruple in ſaying, that the 
Judges of the Court of King's Bench cannot entertain a juriſdiction 
by attachment over the matter contained. in the affidavit which you 
have ſent me, without) ſuch a groſs uſurpation and abuſe of power, as 
would make me think it my duty, were I a member of the Iriſh par- 
liament, to call n * impeachmnt. 


The right of the fuperior courts to proceed by attachment, and 
the limitations impoſed upon that ä en principles 
too plain to be miſunderſtood. | 


Every chart muſt have power to enforce its own oth and to vin- 


Gicate "HO of its authority; otherwiſe the laws would be de- 
* 
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fpiſed: — — 
n 


| ih by a court which the ſubject is bound to 
obey, obedience may be enforced, and diſobedience puniſhed,. by that 
ſummary proceeding. Upon this principle, attachments are iſſued 
againſt officers for contempts, in not obeying the proceſs of courts 
directed to them as the miniſterial ſervants of the law: and the 
parties on whom ſuch proceſs is ſerved * in like manner be 
attached for diſobedience, ; 


Many other cafes might be put, in which it is a legal proceeding 
fince every act which tends directly to fruſtrate the mandates of a 
court of juſtice, is a contempt. of its authority. But I may venture 
to lay down this diſtin and abſolute limitation of ſuch proceſs, viz, 
That it can only iſſue in caſes where the court which ifſues it has 
awarded ſome proceſs; given ſome judgment; made ſome legal order; 
or done ſome act, which the party againſt whom it iſſues, or others 
on whom it is binding, have either neglected to obey 3 contumaciouſly 
refuſed to ſubmit to; incited others to defeat by artifice or force; or 
treated with terms of contumely and diſreſpect. n 


But no crime, however enormous, even open treaſon and rebellion, 
which carry with them a contempt of all law, and the authority of 
all courts, can poſſibly be conſidered as a contempt of any particular 
court, ſo as to be puniſhable by attachment; unleſs the act, which 
is the object of that puniſhment, be in direct violation or obſtruction 
of ſomething previouſly done by the court which iſſues it, and which 
the party attached was bound, by ſome antzcedent proceeding of it, 
to make the rule of his conduct. A conſtructive extenſion of con- 
tempt beyond the limits of this plain principle, would evidently in- 
volve every miſdemeanor, and deprive the ſubject of the trial by Jury 
in all cafes where the e e e not extend to touch his life. 


The peculiar excellence of the Engliſh: 3 confifts. in the 
right of being judged by the cauntry in every criminal cafe, and not 
by fixed magiſtrates appointed by the Crown. In the higher order of 
crimes, the People alone can accuſe ; and, without their leave diflinctiy 
expreſſed by an indictment found before them, no man can be Ccapi- 


tally arraigned: and in all the leſſer miſdemeanors, which either the 


. Crown, or individuals borrowing its authority, may proſecute, the ſafety 
of individuals, and the public Freedom, abſolutely depend upon the 
well-known immemorial right of every defendant, to throw himſelf 
upon his country for deliverance, by the general plea of Not Guilty. 
* plea, which in no ſuch caſe can be demurred to by the 

bs G 3 Crowny 
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Crown, or queſtioned by its Judges, the whole charge comes before 
the Jury on the General Iſſue, who have a juriſdiction co-extenſive 


with the accuſation; the exerciſe of which, in every inſtance, the 
authority of the court can neither limit, ſuperſede, controul, or 


3 


Whenever this ceaſes to be the law of England, the Engliſh Con- 
Kitution is at an end; and its period in Ireland is arrived already, if 


the Court of King's Bench can convert every crime by conſtruction 


into a 8 of its authority, in order to puniſh by attachment. 


By this . the patty offended is the Judge; creates the 


offence without any previous promulgation; avoids the doubtful and 


_ tedious ceremony of proof, by forcing the defendant to accuſe him- 


ſelf; and inflicts an arbitrary puniſhment, which, if not ſubmitted 
to and reverenced by the Nation as law, is to be the parent of new 
contempts to be puniſhed like the former. 


As I live in England, I leave it to the Parliament and People of 
Ireland to conſider what is their duty, if ſuch authority is aſſumed 
and exerciſed by their Judges: if it ever happens in this country, I 
ſhall give my opinion. 


| It is ſufficient for me to have given you my judgment as a lawyer 
upon both your queſtions ; yet, as topics of policy can never be miſ- 


placed when magiſtrates are to exerciſe a diſcretionary authority, 1 


eannot help concluding with an obſervation, which both the Crown 
and its courts would do well to attend to upon every occaſion. 


The great objects of criminal juſtice are reformation and example; 


but neither of them are to be produced by puniſhments which the 


laws will not warrant : on the contrary,. they convert the offender 
into a ſuffering patriot; and that crime which would have been ab- 
horred for its malignity, and the contagion. of which would have 
been extinguiſhed by a legal proſecution, unites an injured nation 
under the banners of the criminal, to protect the great rights of the 


Community, which in his perſon have been endangered. ; 


\ Theſe, Sir, are my ſentiments, and you may make what uſe of 


them you pleaſe. I am a zealous friend to a reform of the repreſen. 
tation of the people in the parliaments of both kingdoms, and a fin- 


cere admirer of that ſpirit and perſeverance which in theſe days, 
when every important conſideration is ſwallowed up in luxury and 


corruption, has ſo eminently * the people of your . 
55 e - 
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The intereſts of both nations are, in my opinion, the ſame; and I 

| fincerely hope that neither ill-timed ſeverity on the part of govern- 
ment, nor precipitate meaſures on the part of the people of Ireland, 
may diſturb that harmony between the remaining parts of the em- 
pire, which ought to be held more . from a reflection on what 
kas been loſt. | 


I have the honour to be, 
7 ET 
Your moſt obedient 
and humble ſervant, 


T. ErxSKINEs +» 
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SUPPOSE the obſervations of the honourable Mr. Juſtice Bar- 

rington, on the ancient ftatutes, to be in almoſt every profeſſional 
library; and in the collections of many gentlemen not of the pro- 
feſſion. Yet as to many of my readers, the extract I here inſert 
from them will be new, and it bears a very intereſting relation to ſome 
leading points diſcuſſed in the Eſſay; thoſe who poſſeſs the volume 
will forgive an inſertion, which, I truſt, will be highly n to 
others who have it not, | 


; PIE on MWeſiminſter Prim. 3 E. I. Auno 1275. 


« Pour ceo que pluſours ſont ſouvent troye in counte controveurs 
dont diſcorde, ou manner de diſcorde ad eſte ſouvent entre le roy et 
ſon peuple ou aſcun hauts hommes de ſon royaume : eſt defendu pur 
le damage qui ad eſte et uncore en purreit avenir, que deſore en 
avenant nul ne ſoit fi hardi de dire ou de counter nul faux novel ou 
controveure dont nul diſcorde ou manere de diſcorde, ou de ſclandre, 
puiſſe ſurdre entre le roy et ſon peuple ou les hauts hommes de fon 


G 4 | royaume 5 
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rdyaume; et qui le fera, ſoit pris et detenu en priſone jeſque 
nen ore an courte chu dons le r lis parole] L W. 


ee fi ee edition) For- 
aſmuch as there have been oftentimes found in the country de- 
viſers of tales , whereby diſcord, or occaſion of diſcord, hath many 


times ariſen between the King and bis people, or great men of this 


realm: for the damage that hath and may thereof enſue, it is com- 
manded, that from hence, none be ſo hatdy to tell or publiſh any 
falſe news or tales, whereby diſcord, or occaſion of diſcord, or ſlander, 
may grow between the king and this people, or the great men of the 
realm; and he that doth ſo ſhall be taken and kept in priſon, until 
he hath — him into the court which was the firſt author of the 
von” 1. 


« Scandal and defamation + (the learned author remarks) muſt at 
this time have been chiefly propagated by converſation, as few could 
read, much leſs write. The reverend and ingenious Dr. Percy 
hath given us a Satyre, or Libel, upon Richard king of the Romans, 
and brother to Henry the Third, which was written by one of the 
adherents to Simon de Montford, Earl of Leiceſter.” As the Libel, 
by a circumſtance, is fixed to have been written in the year 1265, 
which was but ten years before the paſſing of the preſent ſtatute, it 
is not improbable that it might have occaſioned this part of the 
law. Be this as it may, we do not find much in the year books, or 
other old reporters, with regard to this offence, till the great caſe, 
intitled x tx de Libellis Famoſis ® (which is the foundation of 


| what hath ſince been conſidered as law with reſpect to Libels) was 


determined in the third year of King James the Firft, by which time 
printing began to be tolerably Oh: 


— Le, e Foraſmuch as 
& there have been often found 
cc thoſe who counterfeit in their 
cc ſtory or tale. 

+ This offence is ſtyled leaſing 
making by the Law of Scotland. 
Forbes's Inſt. vol. ii. p. 66. A 
Jaw of Robert the Firſt ® of 
that kingdom, makes uſe of al- 
moſt the ſame terms with the pre- 
ſent ſtatute. It is forbidden, 
6 that no man be an inventor of 
narrations or rumours, by which 


with death to libel. 


aifeord may ariſe between the king 
and his people. See ch. xx. a- 
mongſt the Acts of that king. 
This diſtinguiſhed Antiquarian 
afterwards quotes, that by the law 
of Iceland it was penal to inſult 
the King by defamatory ballads; 
and by that of Sicily, puniſhable 
As allo, 
under 8 by a _ 
bliſhed at urin, 1723. d 
1 In his curious collection of 
Ancient Ballads. | 


* Who reigned from 1306 to 3 of Memory, Ed. 
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e Az every thing which relates to the publication of what may be 
deemed a Libel, is of ſd intereſting à nature to the liberty of the 
ſubject, ever fo cloſely connected with the liberty of the Preſs, 
1 hope 1 may be indulged in ſome few obſervationd upon the 


doctrine delivered in that cafe, and the particular eircumſtances 


which might occaſion an extraordinary zeal and warmth in the court. 
The Libel then condemned was a fatirical Ballad „ (at leaſt it is 
ſtated to be a compoſition in metre) upon an Archbiſhop of Canter= 
bury who was dead, and likewiſe his ſucceſſor. A Primate of 
England, in more modern times, would probably have only laughed 
at it, or invited the Author to dinner; but the then Archbiſhop, 
under pretence of the inſult upon the memory of his predeceſſor, 
brought the confitentem reum before that Engliſh Inquiſition, the 


Star Chamber. The Archbiſhop was the firſt Judge, from his rank 


at leaſt, in this tyrannical Court; and therefore an inſult upon the 
Preſident F could not but excite their warmeſt indignation. As the 
Libeller is ſtated to have confeſſed both the writing and the publica- 
tion, the only queſtion before the Court muſt have been, What fine or 
puniſhment they ſhould inflict, The Judges, however, were deter- 
mined to lay down general rules, in order to ſuppreſs this growing evil; 
ſome of which ſeem either to be extrajudicial, or not to be main- 
tained z nne himſelf contradicted upon an- 
| other occaſion, | | 


« The firſt rule is, That if the Libel is againſt a 3 , it n 


greater offence than againſt a private perſon. I do not mean to con- 
trovert the reaſon upon which this rule is grounded; but it was ex- 


trajudicial, as the Archbiſhop of G could not properly be 
deemed a gin. 


« If indeed his ſeat i in the Star Chamber is ſuppoſed to have given 


him a temporal office, it muſt be recollected, that he attended there 
pro falute animz of the criminals, 


c The next rule was not extrajudicial 3 but can never be ſupported 


to the extent in which it is delivered, without a limitation of time, 


— a divulged ſhame, 
Traduc'd by odious Ballads. 12 and 16 Dec. 1585. 


the ſame Houſe, 30 1 1550— | 


Shakeſpear's All's Well 
that Ends Well. 


The note in the original quotes 


the Scottiſh Provincial Canon, 
1540, againſt thoſe who keep 
| ballads. And the Journals of the 
Houſe of Lords, 4 and 5 Ph. and 


Mar. 12 Nov. 1557, againſt 
Rene books and ballads without 


cence, Alſo the ** of 


+ Who ought not to bave ſat, 
againſt a rule of political juſtice, 
founded on the general condition 
of human nature, That no man 


— 939 ͤ%t <a 
d 


t Coke adds, or public per- 
ſon ;” and again, . 
lie perſon. 


vs 
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The rule is , That if the perſon libelled is dead when the defamation is 
publiſhed, the offender is equally puniſpable, as it may provoke the friends 
and relations of the deceaſed to revenge: and there is ſomething very 
quaint in what follows, That if the dead perſon libelled is a ms it 
is 4 ion on ere which never dies. h 


"Ss The third rule is, That it ha not fenify zo bet ber the Libel is is true 
er not. This rule, in the firſt place, is extrajudicial. As the criminal 
confeſſed his offence, it is impoſſible that, before this terrible court, 
he could have infiſted upon having aſſerted nothing which was not 
true: this would have prevented his only chance for mercy, in an 
entire and implicit ſubmiſſion after a full confeſſion. The propriety, 
indeed, of this rule hath been adopted with reaſon by more modern 
determinations z but it is remarkable that Sir Edward Coke him- 
ſelf, in the caſe of Lake and Hutton, is ſaid to have laid down the 
contrary doQtrine, 


The fourth rule is, That a perſon may be guilty of a Libel, by draw- 
ing a ridiculous picture, or by raifing a gallmws oppoſite to a houſe. 

theſe dicta are moſt clearly extrajudicial; and it is much to be doubted 
whether there ever was ſuch a proſecution. During the reign of 
Queen Mary, however, prints were circulated, which repreſented her 
as meagre and deformed, as alſo the Spaniards ſucking her.. 


<< The laſt rule is, That if a Libel is found, and it relates to a pri. 
vate perſon, it muſt be either burnt or delivered to a magiſtrate 
and if it defames a public perſon, it muſt not be burned, but deliver- 
ed to a magiſtrate ; which may be ſaid not only to be extrajudicial, 
but abſolutely impoſſible to be carried into execution. The reaſon 
of this and other queſtionable doctrines contained in this caſe, ariſes 
from every one of theſe rules being borrowed from the Civil Law + ; 
which 


* In the Original, State Trials, 
vol. vii. p. 108, are quoted in 
proof that Coke plumed himſelf 
as the introducer of the ſecond 
rule here mentioned. 

+ The paſſage quoted in the 

co from Dr. Donne, is written 


the ſtrength which marks 


that author's poetry; but it 
ſhews the ſtiffneſs of his dition 
and numbers to have been rather 
affected“ There may be many 
caſes where a man may do his 
co good and ſervice by li- 


delling; for where a man is either 


too great, or his vices too general, 


to by brought under a e 


accuſation, there is no way but 
the extraordinary method of accu- 
ſation: and I have heard that 
nothing has ſuppled and allayed 
the D. of Lerma fo much, as the 
frequent libels made upon him. 
Sealed Letters, in the Star Cham- 
ber, have now-a-days been ad- 
judged Libels.* Dr . Donne's Let- 
ders, P- 92. 4to. 

The D. of Lerma, I fancy, 
was not much of a temper to 
ſupple or allay thoſe who attack- 
ed him in this kind, either by the 
retort, courteous of Piſiſtratus and 

Iulius, 


A'P'PEND IX, N- v. 


which taking place before the invention of printing, made this laſt 
regulation at that time practicable. No one who was ever in a coffee. 
houſe will ſuppoſe it to be ſo at preſent. 


Notwithſtanding the obſervations which I have here taken -the 
liberty to make on this very extraordinary caſe, 1 cagnot conclude 
them without expreſſing my deteſtation of Libels, which cannot be 
too much diſcouraged in a well-regulated government ; nor is ſuch re- 
ſtraint wanting by the Common Law, if the principles laid down in 
this Star Chamber deciſion are not reſorted to. | 


— _ 
On 2 R. II. 


The ſtatute 2 R. II.“ contains, in the 5th chapter, the proviſion 
uſually ſtyled the ſtatute de ſcandalis magnatum : concerning which 
1 ſhall extract a few particulars from the obſervations already quoted; 
firſt premiſing the law itſelf, with a tranſlation. | 


© Item de controuvers de FAUx novel et contours des horribles et 
Faux MENSONGES des prelatz, ducs, countes, barons, et autres 
nobles & grants de roialme, & auxint del chaunceller, treſorer, clerk 
de prive ſeal, ſeneſchal del hoſtel noftre ſeignur le roi, juſtices del un 
bank, & del autre & d'autres grantz officers du roialme deſchoſes 
qe par les ditz prelatz, ſeignurs & officers, ne furent unqes parlez 
touchez ou penſez en grant eſclaundre de prelatz, ſeignurs, nobles & 
officers avant ditz :—Par ont debatz & diſcordes pourroient ſourdre 
parentre les ditz ſeignurs ou parentre les SEIGNURS & COMMUNES 
qe DIEV ne veulle & dont grant peril & meſchief purroit avenir a a 
tout le roialme & legerement ſubverſion & deſtruction del roialme 
avant dit fi due remede ny fuiſſe mys :——eſt defendu eſtroĩtement 
| & ſur grief peine pur eſchuer les damages & perils avant ditz qe 
deſore nul ſoit fi hardi de controver dire ou counter aſcune fauxe no- 


+ The original here refers to an 


Julius, or the quip modeſt of So- 


crates or Cato, or the reply chur- 
liſh a 1a Groen-lande, or the re- 
war valiant of any of the hat- 
eaded punctilloniſts; nor any 
other of the modes of anſwer re- 
corded in the poetic categories of 
Shakeſpeare: but contented him- 
ſelf with the anſwer per Diabolum 
Regis. 5 
* Anno 1378. 


ordinance of the Houſe of Lords, 
zoth September, 1647, againſt 
any perſon making, writing, &c. 
any book, treatiſe, ballad, libel, 
or news (except licenſed by both 
Houſes of Parliament, or either) 
under* penalty of forty ſhillings 3 
and impriſonment, not exceeding 
forty days, if he cannot pay it. 


\ 


velle 


® Anno 156. 


% 
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Ale menfonge ou autre tiet faure choſe des pretats, ſeignurs & lex 
autres defuſgirs dont diſcorde ou eſelaundre afcun puiſſe ſourdre dein 


meme le roialme & qi le fra eit & encourage“ la peine autrefois 


ent ordenez par ſtatut de Weſtm. primer qe voet q'il ſoit pris et empri- 
bones jeſqe a rantq'il eit troves celluy n parole * moe vez. 
Nen, Of deviſers of falſe news, and ena 
zYts, of prelates, dukes, earls, barons, and other nobles" and teat 
great men of the realm; and alſo of the chancellor, treaſurer, clerk 
of the privy ſeal, ſteward of the King's houſe, juſtices of the one 
bench or of the other, and of other great officers of the realm; of 
things which by the ſaid prelates, lords, nobles, and officers aforeſaid, 
were never ſpoken, done, nor thought; in great Nlander of the ſaid 


prelates, lords, nobles, and officers, whereby debates and diſcords 


might ariſe betwixt the ſaid lords, as between the Lok Ds and Tarr 
COMMONS, Which GOD forbid, and whereof great peril and miſ- 
chief might gome to all the realm, and quick ſubverſion and deftruc- 
tion of the ſaid realm, if due remedy be not provided. It is ftraitly 
defended upon grievous pain, for to eſchew the ſaid damages and 
perils, that from henceforth none be ſo hardy to deviſe, ſpeak, or tell 
any falſe news, lyes, or other ſuch falſe things, of prelates, lords, 
and of other aforeſaid, whereof diſcord or any ſlander might ariſe 


| within the ſame realm ; and he that doth the ſame ſhall incur and 


have the pain another time ordained thereof by the ſtatute of Weſt. 


minſter the Firſt, which-will that he be taken and en till bd 
5 have found him of whom the word was moved. 


— * 


r 


** 5 


— 


Theſe proviſions were perniciouſly ſtrengthened by the iſt and 24 Ph. 
and Mar. ch. iii. anno 1554, giving power to juſtices of the peace 
to determine the ſaid offences, and put in execution the ſaid ſtatutes z 
with a moſt ſevere addition in caſe of flander, by book, ballad, 
rhime, letter, or writing, againſt the King or Queen, ſubjeRing the 
offender to loſs of his right hand; and, on the ſecond offence, 
impriſonment for life, with forfeiture of all his goods and chattels, 


By the 1. Elz. + ch. 6. this cruel ſtatute was extended to the 


Queen and her 0 3 who dying without ey, it Expired of 
_ courſe, 


I ſuppoſe eit & encourre; it ii. in which meer be fron ius ns- 
n be aide et encou aments of the Star Chamber. The 
This ſtatute is ww HA by authority of that dreadful court 

the 12th of the ſame King, ch. was afterwards declared, or rather 
: intimated, 
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courſe. Vet, though. deſigned. to protect from. a 
fatal union between Philip and Mary, the firſt victims to its barbarous 
rigour, ſo far as I have obſerved, were John Stubbs, of Lincoln's Inn, 
for writing again the expected marriage of Elisabeth with the 
Duke of Anjou; and William Page, the diſperſer of the copies, 
When this ſentence was executed (and I add, with reluQance, that 
the - venerable Hall of Weſtminſter was the place of its execution) 
Stubbs inſtantly took off his hat with his remaining hand, and criedy 
with enthuſiaſtic ardor, GOD ſave the Queen! Nothing could have 
left in the hearts of the aſtoniſhed ſpectators a ſenſe. more quick. of 
— of this ill- placed puniſhment, than this erchamation. 
ide 

1 2 ID 

The ſtatute of Richard II. is ſuppoſed by the Author of the 

Obſervations, to have been occaſioned by the defamation of John of 
Gaunt, the commonalty uttering their reſentment againſt the barons. 
And as the ſtatute repreſents the inconvenience againſt which pro- 
viſion is to be made—diſputes which theſe defamatory mifrepreſenta- 

tions may cauſe between the Lords and the Commons—he ſuggeſts, 
with that reſtrictive caution which ought to regulate the conſtruction 
of Penal Law, © That it ſhould ſeem this ſtatute does not extend to 
ſlander of any one, from which no ſuch terrible conſequences can 
probably ariſe. To this he ſubjoins, ** eſpecially as the puniſhment is 
impriſonment, till the firſt author of the defamation can be found. 


> 
* — WEI * * , e 
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On Attaint, 


What has been obſerved, in the body of the Eſſay, on the exemption 
of Juries from attaint in criminal caſes, is confirmed by Mr. Juſtice 
e The * of Weſtminſter the * nn 


intimated, in terms of tremendous 
latitude, by the ſtatute 3 H. VII. 
ch. i. anno 1486, which alſo eſta- 
bliſhed the members of this de- 
ſpatic tribunal ; the chancellor 
and treaſurer, keeper of the privy 
ſeal (calling to them a biſhop, and 
temporal lord of the council) the 
o Chief Juſtices of the King's 
Bench and Common Pleas, or in 


their room two other Juſtices, 


a > Bac 


This Court, . in expreſs 


excluſion of Juries, ſoon made 


the ſlander of great men the main 


ſubject of their enquiry ; and were, 
as it enumeration 
of their rank and office, the very 


great men, againſt the ſlandering 


of whom the ſtatutes before recited 
were made. Thus the Court be- 


came at once Party and Judges | 
after 
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after the clauſe de ſcandalis magnatum, either introduces, or probably 
declares, the Law of Attaint againſt a Jury, and is thus: 


Pur ceo que aſcuns gens de la terre doutent meins faire faux ſerment 
que faire ne deuſſent per que mults des gens ſont definherites et per- 
dent leur droit, le roi (de ſon office) durra atteint ſur enqueſtes en 

pleint de terre ou ve ou de choſe que touche frank-tenement. 
_ 38. | 

9 

4 Whereas certain perſons of the land leſs doubt to * falle 
oath than they ought to do, by which many perſons are diſinherited, 
and loſe their right, the King (of his office) will iſſue attaint, on in- 
queſts in plaint of land, or as. franchiſe, or or 8 that toucheth 
free tenement.” | 


The Attaint was tried by a double Jury, and of twice the ſubſtance 
of the former Jury. It appears, as the ſame learned Author remarks, 
20 have been frequent in the time of Henry the gy but not to have 
taken om for theſe laſt three hundred years. 


| Terrible was the judgment ! It e what is moſt for- 
midable in the laws of the Eaſt, and moſt ſevere in the Saxon code, 
and the inſtitutions of Solon. The Artu⁰¹, perpetual infamy ; for- 
Feiture of goods and chattels; ſeizure of lands and tenements; ex- 
pulſion of their wives and children; impriſonment of their bodies, 


waſte of their meadows ; deſtruction of their trees, and raſure of 


their houſes. Lower penalties were afterwards introduced by the 
ſtatute 11 H. VII. ch. xxiv. ; ; and fines to the crown, with a mul& 
to the party injured, came in the place of the deſolating parts of the 
ſentence ; with a proviſion, enabling the Attaint to be OT after 
the death of the party. 


In every writ of Attaint, there were thirteen parties the objects of 
the Inqueſt. The Jury, and the perſon in whoſe favour the verdict 
was ſuppoſed to be corruptly given; corruption by bribery, or ſome 
bad motive of the heart, to a wilfully falſe verdict, being the gift of 
the charge. Where the verdi& was for the King, there was no 
attaint, therefore, even in civil caſes ; becauſe the King could not be 
made defendant to an inqueſt of this nature, In criminal caſes, we 
have already ſeen it does not exiſt. ae as Mr. en Barrington 


That is, not by conviction. . 7 3 Ja. ar anno 1605. Cro. Eliz, 
Two are mentioned in the Com- 409. Cro. Ja. 90; but the ver- 
mentaries: one of which was in nei Was attainted. 

Mic. 35 and 36 Eliz, and ano- 
3 N forcibly 


forcibly obſerves, (eit would be inconfiftent with the principles of liberty, to 


permit the Crown to call in queſtion a ver ditt of acquittal.” If, contrary 
to all preſumption, the Jury ſhould find againſt the priſoner, plainly 
without foundation of evidence, a new trial may be obtained: if ma- 
liciouſly they find againſt him, I preſume they are not exempt from an 
Indictment of Conſpiracy, the reſult of which is ſtill in a conſiderable 
degree fimilar to the judgment of Attaint; with this advantage, that 
it will reach thoſe who can be proved, on corrupt inducement, to have 
fraudulently obtained the ſuffrage of the reſt, who may not be parties 

to the corruption and malice : for that the whole ſhould be bribed or 
actuated by malice againſt their fellow-citizen, ſtanding on his deli- 
verance before them, is indeed a preſumption not to be entertained, 
when the nature of this admirable eſtabliſhment is weighed. 


I may perhaps be excuſed in repeating the ſubſtance of my re- 
marks: that both the ſtatutes de ſcandalo magnatum are vague in 
their terms, ſuſpeRed in their commencement, dangerous in their ap- 
plication, and (deſervedly) almoſt obſolete in practice. The falſehood 
however of the ſcandal appears eſſential to both. The latter has 
even a kind of laudable tautology in expreſſing this intention, 


Farther aw on the RicuT or JuRIES on the GxnzraL 
Issuk. 


As the ps. of Juries, when charged with a priſoner who ſtands 
on the General Iſſue for his Deliverance or Conviction by their Ver- 


dict, is warmly aſſerted in the Eſſay, I will not ſuppreſs the argu- 


ments of Mr. Wynne (whom the literary world has recently loſt) 
againſt it, in his Dialogues on the Engliſh Conſtitution, intitled, 
Eunomus, in which there is much ſolid learning and uſeful knowledge 
very agreeably conveyed. His reaſons I ſhall ſtate briefly, with an- 
ſwers annexcd to them. | 

1. Firſt, That Judges muſt excluſively decide the Lato, as Furies the 
Fact : and that tbe maxim by wbich their province is defined is por 
werted, 1 N tate on them the Laws 


Anſw. 


Dial. 3. 


Anw. ie is ande a e lese e the Jury: 
Aer oath and affics import this If a matter of law ariſes in the 
trial, as whether a witneſs under circumſtances be admiſſible, the fact 
af thoſe circumſtances is not in Iſſue, and the law concerning his 
admiſſibility lies with the Judge. But what goes to the Iſſue, as all 
eee Te RE eee 
the Jury, who are ſworn to try the Ifſue. 


. 
e eee 8 in finding on their 
* 


Anfw. Juries 1 of the technical niceties of the 
Law, as a profeſſion; but the Conſtitution preſumes them to under- 
ſtand it as a rule of civil rights in a general ſenſe ; and, fill more, as 
- a reſtraint on the conduct, by prohibitions and penalties, in criminal 
caſes. What it has deemed out of their province to know, it has 
left ſeparable by Demurrer. What from its nature muſt, or by choice 
of the parties does, come to thera included in the Genera! Iſſue, the 
ſame Conſtitution which entruſts the power, implies the right of the 
4 ury fully to decide. 


3. They are ſworn, well and wal to try the Tſſue joined between 
the parties, and a true verdict to give according to the evidence 1 and 
Hence theſe Points reſult. 


They are well and truly to try. This muſt be according to their 
previous knowledge, or preſent information: of Law they have 
peither z of Facts they may have both. 


Anſw. They may have a general knowledge of that Law, which 
binds them as well as the defendant previous to the trial : they may 


be more diſtinctly informed of it at the trial, by the arguments at | 


the bar, and the opinion of the bench, If the law is differently re- 


® In criminal caſes, thus — Funomus. And when the Jury 


* You ſhall well and truly try, and 
true deliverance make, 

our fovereign Lord the King and 
the priſoner at the bar, whom you 
mall have in charge, and a true 
Verdict give, according to your 
SS 

i re 

order of the Lords, with the 9 
thod of trial 2 . by the 
Judges, 1709. the notes on 


are ſworn, the Clerk of the Ar- 
raigns thus reminds them of the 
nature and extent of their duty. 
« Your charge is to enquire, 
whether he be Guilty, in manner 
and form as he ſtands indicted, or 
Not Guilty,” But I argue from 
the'oath in civil caſes, on which 
if I prove the right of Juries, it 
Ne in cri- 


8 preſented. 


— 


deduction from the Fact. 


preſented by the — ſo are facts. 
reſult of facts they muſt find (for the Judge, it is admitted, cannot 


find for them; and at moſt only arranges and gives them a general 
eſtimate of the probabilities on either fide, as they appear to him on 


Ne V. 
vet on the 


the ſumming up). Muſt they find on Fact, and are they neceſſarily 


excluded from finding the Law that goes with it? The one, often 


intricate to the laſt degree; the other, frequently a ſimple and plain 
They may even previouſly know the' 
one; and offences againſt ſociety, that turn not upon ſtatite, they 
are not only legally, but by common intendment, ſuppoſed to know; 
but of the facts they rarely can, and more rarely ought, to know any 
thing before the trial: direct perſonal knowledge, and the higheſt 
public notoriety, being the only exceptions. The argument therefore 
can by no means be valid: ſince, if it were, it would leave them no- 


thing to try; neither law nor fact “. 


Tbey are di reeted to try the iſſue + joined. This iſſue is always a Fat; 
denied on one fide, and affirmed on the other. 


Anſw. It is a tac, with the gel inference united to it by the 
charge. This the record ſhews. The indictment, for inſtance, 
ſtates the crime. The defendant pleads, generally, that he is not 
gvilty, in manner and form as by the indictment charged; and prays 


it may he enquired by the country : the Crown avers that he is 


Guilty, and concludes to the country in like manner: and thus, in 

all criminal caſes, Iſſue is joined. They come to the General Iflue, 
by a ſimilar courſe of pleading in civil caſes. The Iſſue, therefore, 
is not an Iſſue of Fat—as a Demurrer is, and is termed an Iſſue 
of Law z—but it is properly, as the Law calls it, the GzNnzrar 


Iss ux; involving all that can come in queſtion, both Law and Fact, 


as contained } in the —_ 


I have ſince 1 this ar- 
gument 4M ſtated by Mr. 
Rous, in his ““ Letter to the Ju- 
rors of Great Britain.” 

+ In a valuable ſummary of 


reaſons and authorities on. this 


ſubject, entitled, The Eng- 
liſkman's Right, ” firſt publithed 


in 1680, aſcribed to Sir John 


Hawles, 
King William, this point is well 


Solicitor General to 


argued, And in Udall's caſe, 3 
Eliz. 1689, 3% viel Has been 1 hs 
Els, 1579 by 


gihers, my len la- .. 
boyrers 1 in this vineyard, | Daulton, 


a very. angry advocate for ro- 
n yet ſtates to = ts * 


expreſsly, that he will prove the 
malicious intent of Udall, his 
being the .; and chat it 


Was felony by "he ſtatute 23 


Eliz. ch. ii. And there the Judges 
_preyailed upon the Jury to ſacri- 
fice the defendant, by a train of 
the . moſt unbecoming and ille- 
Sal practices. Amongſt others, 
telling them, chat on a conſulta- 
tion of all the Judges before the 
trial, the book in queſtion had 
Feen reſdlved to be felony, within 
the compaſs of the ſtatute, A 
conſultation that properly could 
. only follow a ſpecial verdict! St. 


Ae g . P. 44 and 152. 
They 
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dats; fs res verdict: Truth i of Fa, * r then of the 
opinion of the Jury about Law. 55 


Anſw. A Verdict, if it be ceneral. (and a Jury ogy fore to 

find ſpecially) pronounces « condemnation or diſcharge of the priſoner ; 

affirms him to be Guilty, or to be Not Guilty. Now, it is not a true 

verdict that "affirms à man to be guilty of facts which, when ad- 

mitted, the Jury is convinced do not include the crime DOR q for 

of no orber guilt their verdict is to determine. 5 

Up ing : to the evidence, © this Cs of the Oath kad governs © 

| 15 whole, can 'be applied ily to the Fat; the Fact only is in evidence, 
and cor ſequently the Law, not being i in n is not before tbem. 


Anſw. If this proof « were good, it would prevent the poſſibility of 
a general verdict; indeed even of a ſpecial one. For certainly the 
Judge e cannot charge, nor the Jury find, any thing foreign to the Iſſue; 
and whatever is not before the Jury, either directly or conſequen- 
tially, is out of the Iſſue; which is ſubſtantially and in terms Gx- 
NERAL on the whole matter. The Law cannot be given in evidence: 
but chat may and muſt be in evidence, in all trials, which draws 
the legal concluſion, either negative or affirmative. And it were 
ſtrange, that from tae preſumed notoriety of the Law of the country, 
which forbids i its being put in evidence (as foreign law is and muſt) 
that inference ſhould be made, of its being unknown to the Jury, 
contrary to the maxim of the Law itſelf, and the very principles of 
civil Society. Evidence of the law of a toreign place, in matter of 
contract, has inore than once been given to a Jury by the authority 
of the Court, agreeably to right and juſtice. Now, if the Jury may be 
| thus called to decide on the effect of the law of France, or of In- 
4 | doſtan, certified as a fact, it were ſtrange if they cannot give a verdict 
| according to evidence, by finding that concluſion of the law of their 
cn country, which reſults from the evidence before them; though 
being held to have eſtabliſhed the law in queſtion by their conſent, as 
members of the community, they cannot take evidence of it by wit- 
neſſes. And when the Judge ſays, If you find the facts thus, the 
law is ſo, aud you will find the defendant Guilty; but if you find 
the facts in this way, the law accordingly is ſuch, and you will 
therefore acquit” —By the very nature of the direction, he manifeſts 
that the law and fact together conſtitute. that true verdict according 
to evidence, which is general, agreeably to the extent of the iſſue. 
The Jury, therefore, may take the law as included in their verdi& : 
or the Judge could never direct them to find by his ſenſe of it, coupled 
' with their belief on the facts. Now, if they may receive the law from 
the Judge, they may: find upon = law: for otherwiſe, his charge 
ſhould 
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ſhould run the reverſe of what is the . diſcreet and lawful afſiflance o. 
Either ſtating or reſerving at pleaſure what the law will be on the facts 
as they may be found, it ſhould compel the Jury to ſay which way 
they find on the facts. And then the Judge, not the Jury, ſhould ſay 
Guilty, If the law can be laid down to the Jury, it muſt, like every 
thing elſe, be left to their conſciences. The ſame reaſons that prove 
a Judge has any right to ſtate the law as he conceives of it to the 
Jury, infer that it is matter to be by them con/idered ; and what I am 
to conſider on oath, 1 muſt determine by my own beſt judgment, 
with attention certainly to the ſuperior means of information poſſeſſed 
by another, but not with implicit acquieſcence, to the prejudice of 
. thoſe who are to ſtand or fall by my verdict. 


3 On a Demurrer, where the bare law is in queſtion, it never goes 
befere a Jury : therefore, it is almoſt a e the Fury bave no- 
thing to do wwith the bare law. 


Anſw. It may be admitted to be quite a demonſtration, without 
any loſs to the right of Juries as urged. The bare law has its proper 
province :—the lav, acceſſary to the yet unfound fact, as reſulting 
from the matter in Evidence, has a province equally marked by theſe 
conditions. The one is for the Judges ; the other for the Jury, who 
are to find according to evidence, with the advice, but not under the 
command, of the Judge. | 


5. Al ſpecial verdict goes on the ignorance of the Fury as to the law, 
and their reference to the Court. Now the Jury are not more ignorant of 
the law in this, than in a theuſand caſes where they find generally, 


'® See the noble 


decifion in 
Buſhel's caſe. 
Mic. 22 Car. II. 


Vaughan's 7 


135. 


Anſw. A ſpecial verdict, like all other exceptions, feppodin * 


general rule; like all other limited conceſſions, it preſumes a general 
admitted right remaining. The Jury, by ſaying they know not the 
law in that particular caſe, ſay, by direct implication, had the caſe 
been otherwiſe circumſtanced, they might have underſtood enough of 
the law to have ſatisfied their conſciences by a general verdiat, And 


by reference to advice in the ſpecial inſtance, they affirm their con- 


Kitutional claim to find without, or even againſt, advice in others. 


On ſuppoſed . From the Oath and Office of the ; 


The, Oath of the Judge bounds his own authority; but it can be 
no limit to that of the Jury “; to which, if it were inconſiſtent, the 
Jury would have a right to diſregard it, But it is a ſolemn ſpecial 
reſtriction againſt all abuſes from partiality, intereſt, or fear, that 

H 2 might 


See the oath, 
18 E. IIL. St. ive 
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might affect the execution of his high truſt; a truſt not the leſs ho- 
nourable for having conſtitutional boundaries. Nothing from any 
part of it appears deducible, that points to either fide of the queſtion 
here diſcuſſed, The Judge, on demurrer, on arreſt of judgment, on 
| ſpecial verdict, will have ſcope for the moſt reſpectable exertions of 
learning, abilities, and integrity. Nor will it follow, that what he ſays 
is to go for nothing, becauſe it is contended it ſhould not go againſt 
every thing; and that the Judge, however venerable, is not to be 
_ obeyed, as if he were the very law he interprets. Nor is he a cypher, 
becauſe the reaſon and conſcience of the Jury have a plea as juſt as 
his own, to be taken into account. No man of common ſenſe, or of 
common honeſty, will find againſt the opinion of the Judge, becauſe 
he has a mind to go againſt it: but only when, having weighed it with 

| the reſpect to which it is entitled, he feels, that to decide by it would 


be to violate his oath, and to give a verdict as true, which he is con- 
vinced would be falſe. 


INFORMATI 0 Ne 

1 learn now, with concern and aſtoniſhment, a defect in the legal 
polity of the great northern diviſion of our iſland, which I had not 
ſuſpected. I will give it in the words of the Author: —“ It will 
hardly be believed in England that we have no Juries in civil cauſes 3 
ſtill more ſtrange will it ſeem, that we once had that ineſtimable pri- 
| vilege, and loſt it—nobody can tell how: but Lord Kames has proved 
it.——That a country ſhould in its progreſs of civilization, in every 
other reſpect, become more barbarous in its executive juriſprudence, 
Is a wonderful and a diſgraceful phanomenon. Nay, we have even 
no Grand Jury in Scotland. There is no ſuch thing as finding a 
bill by the Country : all criminal proſecutions are by information of 
the firſt Crown Lawyer, or by immediate indictment at the ſuit of 
private perſons, with his concurrence : ſo that there is neither the ſecu- 
rity againſt unjuſt proſecutions, which the werdift of aur Peers wwould af- 
ford, nor is there a certainty that crimes that ought to be proſecuted, will 
be proſecuted.” I quote this paſſage from A Letter ro the People of 
Scotland; and am pleaſed with an opportunity of illuſtrating my 
thoughts by theſe ſentiments of Mr. Boſwell : whoſe favorable opi- 


nion was a very early acquirement ; in the continuance of which I feel 
no common ſutisfaction. 
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| Caſe of Libel in 5th Reports. 


In addition to the remarks of the learned Judge, inſerted ſome 
pages back, I ſhall here obſerve, that the leading caſe in the Reports, 
which was in 1605, 3 Ja. I. furniſhes another anomaly beſides thoſe 
noticed in its very form: which was by verbal informaticn (ore tenus, 
| 32 the great N by the Attorney General “. 


Linz BY LETTER ro THE Prxsox. | 


On Libelling, by a Letter ſent to the perſon, who is the fubject 


of the Lander it contains. 


Barrow againſt Lewellin. 


Bil in Star Chamber, againſt Lewellin, for writing to the com- 


plainant a deſpiteful and reproachful letter, ſealed, and delivered te 
his own hands, and for aught that appeared to the Court, never other. 


wiſe publiſhed. 


Reſolved, That the Plaintiff could not bave an action of the caſe, be- 
cauſe it could not be to his defamation, without his own fault of di- 
yulging it. Yet the Star Wat for the King, doth take know- 


Alt may not be unworthy of 
notice, that by the ordinance of 
the Lords, mentioned in a preced- 
ing note, ſubjecting the author of 
A2 Libel to a penalty of fozty ſhill- 
ings, and forty days impriſonment, 
in a printer, the limit of the fine 
and of the conditional impriſon- 
ment is reduced one half, but his 
preſs and implements of printing 
to be broken. The bookſeller's 
fine or impriſonment again dimi- 
niſhes in the ſame ratio to that of 
the printer, as the printer to the 
author. And laſtly, the hawker, 
&c, who follows next, is'to for- 


| Feit his printed papers expoſed to 


fale, and to be whipt as a common 
rogue in the pariſh where appre- 

— The Journals of the 
Lords, September 16, 1647.—By 
another part of the ſame ordi- 
nance, conſtables, headboroughs, 
c. have order to enter any houſe 
or ſhop, where they ſhall have 


good cauſe to ſuſpet any ſuch 
Libels are printed, ſold, or utter- 
ed, and to bring them, with their 


printing materials, . the ma- 


1 iſtrate. 


If one could take off one's at- 
tention from the unconfticutional 


encroachment of authority in ſuch 
an ordinance, by one part of the 


legiſlature, and the ſpirit of oli- 


garchic jealouſy which it breathes, 
it would amuſe one to obſerve the 
uniform deſcent of its arithmetic 
gradation in the penalty, and the 
literary order of precedence there- 


' by eſtabliſhed. The character 


then ſuppoſed capable of bearing 
only the loweſt fine, is now opu- 
lent and conſequential, and in 
ſome inſtances, is by merit equal 
to the importance it has gained in 
the ſtate of letters; which how- 


ever, has not much the aſpect of 


a republic. 
H 3 | ledge 
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ledge of ſuch caſes, and puniſh them. The reaſon is, that ſuch 
quarrellous letters tend to the breach of the peace, and to the ſtirring 


of challenges and quarrels: and therefore the means of ſuch evils, 
| as well as the end, are to be prevented, Hobart. pl. 63, | 


A like caſe in the ſame reporter, Paſch. 16. Ja. 


1 know not there has been any caſe of a Letter ſent only to the 
party cenſured in it, which has been proſecuted as a Libel, ſince the 


Revolution. Challenges and incendiary letters, &c. n on diſ- 


Ga} grenade 


OSS ENI PunLICATIONS. 


There has an idea been entertained, that publications, however 
ſcandalous by their obſcenity, are not puniſhable as Libels: and it 


even ſeems to have been imagined, they are not in any way liable to 


be criminated by the law of England. As to the former, whether 
they would come under the proper charge of a Libel, it has in- 
deed been diſputed : but the general poſition, that there are caſes in 


which an offence of this kind may be ſuch a violation of public 


rational to need a proof. 
(one or two even recent) to ſupport it. I mean not to ſay any thing 


decency, of the peace of families, of the order and happineſs 


of Society, as to find reſtraint from the cenſorial juriſdiction 
of the Common Law: this general poſition appears too ſimple and 
If it require any, there are precedents 


extreme, nor to ſuppoſe the particular law of any country and 


- univerſal morality to be coextenſive; or that every idea which nicety 


® 24 Strange, 
* Mic. I G, 


Hobart. ol. 336. 


may rank under this claſs, properly is ſo much as immoral. 


But 
there are publications of this kind, which I preſume not even an 
Ariſtippus would have tolerated, as a ſtateſman. Should theſe be 
held not to be cenſurable by law, under the ſpecific title of Libel, the 
Law, when its interpoſition ſhould be demanded, would however ſhew . 
her power as a guardian of the public manners. The caſe which 
confiders them as Libels, is to be found in Strange. As it is ſome- 


what curious, an abſtract of che arguments is here added. 
. It 


* I have conſulted the caſe of to poiſon the ſaid Lady Roſſe, 


Lake againft Hatton ; in which I 


learn only that Hatton was charg- 


ed for delivering a paper to the 
daughter of Lake (the Lady Roſſe) 


in which he repreſented himſelf as 


having been perſuaded by a Lady 
2 the Court, named i in the paper, 


and to make away her ſaid 
father, the Secretary, and to 
charge him with a plot againſt 
— in the life of Elizabeth. 

atton denied the whole, and 
threw it on Lake and his davgh- 
ter, as their invention. Upon this, 


Lake 
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It is the caſe of Curl, Mic. 1 C. II. charged by information of 
the Attorney General, for publiſhing an obſcene Libel. It was ob- 
jected, in arreſt of judgment, that it was puniſhable not in the tem- 
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poral but in the ſpiritual courts,” and that Libel was not the proper 


' deſcription, ſuppoſing it were puniſhable in the Courts of Common 
Law, being technically appropriated to another ſpecies of publication, 


of a nature and tendency entirely difterent. 


Forteſcue ſeemed to acquieſee in the objection; Reynolds doubted : 


the Chief Juſtice and Probyn appeared to think the charge might 


be well ſuſtained. And in the next term, Page ſucceeding Forteſcue, 
judgment was unanimouſly given againſt the defendant on the before- 
mentioned charge in the information. The ftreſs ſeems to have 
been placed on two grounds, that though not every immoral act be 
indictable, yet ſuch an one as is naturally corruptive of ſociety “, is a 
civil offence. And peace including good order and government, 


acts may tend to its violation in this comprehenſive view, which do 


not come within the ordinary idea of an infringement of the peace. 
* 2 | 3 . DE 


Special Caſe of Yoint Information in Libel, 


In the Reports of Sir James Burrow f, will be found a cafe which 
aroſe from a ballad, that reminds one of the Feſcennine' Verſes 1. 


Lake exhibits his bill in the Star 
Chamber as above. Lord Coke 
faid, that if it had been true, the 


Counteſs had a purpoſe to poiſon, ' 


c. Hatton might have juſtified 
the writing. 
whether he meant, juſtiſied by ſpe- 
cial plea, or generally by g.ving 
evidence. The nature of the pro- 
cecdings ſeems to import ſome- 
thing analogous to a plea of ſpe - 
cial juſtification. But whatever 
be the mode, no one ſurely will 


now controvert, that if a perſon. 


knows of an intent to commit 
murder, and has been induced to 
make himſelf a party to the ia- 
tended crime, but repenting, diſ- 
«loſes it to the perſons endangered 
by the deſign, that this cannot, 
when done in writing with this 
intent, and only to the perſons 
intereſted, for the preſervation of 
their lives, and the clearing of his 


Feſcennina per hunc invecta licentia 
Verſibus obſcenis.opprobria ruſtica fudit. 


H 4 


It may be doubted. 


own conſcience, be a defamatory 
Libel. See the caſes in the be- 
ginning of the Eſfay.— All things 
eoncur+to prove, that tlie doctrine 


of the tcuth or falſehood being 


immaterial, not to ſay the truth 
an aggravation, cannot in its na- 
ture be more than à general looſe 
poſition, ſubject to a multitude of 
necellarily. implied reſtrictions, 
which it is in the proviace of the 


Jury to obſerve, according to the 


nature of the caſe before them. 

* This principle has however, 
in application, been greatly miſ- 
uſd, by referring it to. opinions; 
and making penal whatever the 
legiſlature or magiſtrate - ſhould 
judge ta be in its conſequences 
injurious to ſociety. Thoſe con- 
ſequences too, very generally in- 
ve;ted, when. civil government 
makes itſelf judge of ſuch queſ- 
tions. . „ M EET 


In 


+ Vol. ii. Pt. 
4. Eaſt. 33 G. 
II. R. v. Ben- 
field & Saun- 
ders. 


* 
«| 
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In this caſe, two defendants had been charged upon an nforgiagien. 


- againſt them jointly for a miſdemeanour. The information had 


four counts; One for a Riot: another for publiſhing a Libel : a 
third for a Riot and Libel : the fourth, That, intending to moleſt and 
diſquiet D. C. to deſtroy his domeſtic peace and happineſs in his 
family, and the comfort he had in his two children, a ſon and 
daughter, J. C. and Jane C. in the information mentioned; and to 


hurt and injure him the ſaid D. C. in his trade and buſineſs of a 


Grocer; and to traduce and ſcandalize his ſaid ſon and daughter, 


: J. C. and Jane C. being perſons of good name, and of chaſte and 


virtuous lives and converſation; and to ſuggeſt the ſaid ſon J. C. 7 
was a diſhoneſt, ill-diſpoſed perſon, &c. and the ſaid Jane C. che 
daughter, a diſſolute, &c. and ill-diſpoſed perſon, and to make it 


| believed ſhe had been got with child of a baſtard, and had been 


delivercd of a baſtard child in London, in order to conceal its birth 
and deviſing moſt unlawfully and unjuſtly to hurt them the ſaid J. C. 
and Jane C. in their good name, and to bring them into hatred aud 
contempt, did with loud voices, and in a public and ludicrous manner, 
in the preſence of diverſe liege ſubjects, fing, publiſh, and pronounce, 
Ec. diverſe falſe, ſcandalous, malicious, obſcene, and libellous ſongs, 
verſes, and matters, of and concerning the ſaid J. C. and Jane "FS 
greatly reſlecting upon the character and reputations of them the 
ſaid J. C. and Jane C. The information then ſets forth the twa 
ſongs ſeverally, applying them to the ſon and daughter by the neceſ- 


 fary innuendos. The defendants were found guilty on this fourth 


count. : 


Theſe points were determined, That the two ſongs affecting the 
two perſons, ſon and daughter of D. C. are well included in one in- 


dictment; the charge jointly applying to both, that they were ſung at 


the father's door, to diſcredit him and his children, and diſturb his To 
domeſtic peace and comfort. 450 


That the two defendants were well joined in one indictment, 
where the offence wholly ariſes from a joint act criminal in itſelf, 


That if the latter ſong were not libellous, it would ooly, on indict- 
ment or information, go to leſſen the Manly - —_ not to arreſt 


the judgment. 


Liberty of the Preſs concerned after as well 4 before Publication. 


One more remark I will make. It relates to the fentiment of the 
Author of the Commentaries on the Laws of England, who ſays of | 


Libels (enumerating their ſpecies, * among them two, which on 


reaſons 


* 
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2 3 
3 


reaſons already given do not appear to be of civil cognizance) ©.whers Comm. IV. 


L1sx1s are puniſhed by the Engliſh Law, ſome with a greater, Ch. II. p. 151, 


others with a leſs degree of ſeverity, the liberty of the preſs, pro- : 53s 7th edit, 


perty underſtood, is by no means violated. ; The liberty of. the preſs, 
he adds, is indeed eſſential to the nature of a free ſtate : but this 
conſiſts in laying no previous reftraint upon publications, and not in 
freedom from cenſure for criminal matter oben publiſhed. Every 
freeman has an undoubted right to lay what ſentiments he pleaſes 
before the public: to forbid this, is to deſtroy the freedom of the 
preſs ; but if he publiſhes what is miſchievous or illegal, he muſk 
take the conſequences of his own temerity. To ſubject the preſs 


to the reſtrictive power of a licenſer, as was formerly done both be- 
fore and ſince the Revolution, is to ſubje& all freedom of ſentiment 
to the prejudices of one man, and make him the arbitrary infallible 


judge of all controverted points in learning, religion, and govern- 
ment. But to puniſh (as the law does at preſent) any dangerous 
or offenſive writings, which when publithed ſhall, on fair and inpar- 
tial trial, be adjudged of a pernicious tendency, is neceſſary for the 
preſervation of peace and good order , . the only ſolid foundations 
of civil liberty.” 


\ 


| The fireſs of this reaſoning depends on the condition expreſſed, | 


fair and impartial trial: for if undue reſtraint, or the juſt apprehen- 
fon of it exiſts, whether previous or ſubſequent to publication, the 
| liberty of the preſs is precarious. In the caſe of Gxrnzzar LinzLs, 
the Judge upon the Bench, to waive all other exceptions, cannot ſay 
what is Libel or not Libel, in the ſame ſenſe as he can what is Mur- 


dier, what Burglary, Forgery, or Treaſon. In theſe, and moſt other 
" inſtances, the offence is defined by known law: and he can in- 


form the Jury, conditionally of his ſenſe on that law, which they 


may apply according as they ſhall be of opinion of the facts in proof 


before them. But in the inſtance of GENERAL LintLs, it can 
rarely, if ever, happen that the legal quality of the publication can 
be derived from the mere facts that come in proof by witneſſes. 
Theſe facts are in themſelves too contracted and inconclufive, from 
the very nature of the ſubject, to eſtabliſh a baſis on which the legal 
inference may reſt: and the rules of evidence to be given in this 
particular caſe, however they may ſtand on abſtract principles, yet 
more exclude the Judge from obtaining the data eſſential to his pro- 
nouncing on this queſtion, of which he can ſee nothing (as in all 
ethers) but what is on the record. Now in this caſe, neither the charge 
nor the verdict can ſupply the indiſpenſable requiſites to his deciſion. 


If he takes any line to guide him, it muſt be one : applicable to all i 


caſes; otherwiſe it is arbitrary, not legal. Vet he ſeems to -have 


no ſuch rule, unleſs he were to take this, (c All cenſure. hy individuals 


of 
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of che conduct of government is libellous.” Of the juſtneſs of the 


occaſion, as a Judge, he knows nothing; this is connected with the 
innocence of the intention. The Jury, finding upon the evidence in 
the fulleſt ſenſe, which here eſpecially involves much more than the 


_ reſult of the proofs at bar (proofs in this fingular caſe, both as to its 


matter and courſe of inveſtigation, abſolutely defective) have all 
which is neceſſary to decide upon the Iſſue of Guilty, or Not Guilty, 


The Judge in this peculiar inſtance is not only unauthorized to govern | 


the verdict of the Jury (for this he is in all) but cannot, on the ſole 
ſatisfaQory principles of legal certainty, govern his own judgment, 
when the Jury have left all to him which the-nature of this caſe renders 
it poſſible for them to leave. For till the only true criterion of the 


guilt or innocence of this particular act, a writing publiſhed concern- 


ing government, is excluſively with them. If they decide it not, 
there is no other JuriſdiQion to which it is legally comprehenſible. 
And on writings concerning the government, perſons indifferently 
taken from the maſs of the Community, and charged by the Conſti- 
tution, under the General Iſſue of Guilty, or Not Guilty, including 
the whole matter, Law and Fact united, and pledged ſolemnly to 


decide according to the evidence, comprehending that of their own 


breaſts, on points not otherwiſe proveable, are by all theſe circum- 
ſtances characterised as the proper and ſole Judges on this queſtion. 
In their hands only can I underſtand, that ©* a power of reſtraining 

the licentiouſneſs, ſapports the liberty of the preſs : ”* ſince, by faith- - 
fully adminiſtering this truſt, they may en its being colourably 
intercepted from them *, 


I ' now eee to enable the reader, of whatever ſentiments 
he may be, to . fift this matter to the bran.” Whatever occurred 
to me as material to the queſtion, either on general principles, or 
on precedent, is laid before him. Whatever either his own re- 


ſearches may farther ſupply, or his underſtanding ſuggeſt, I have this 


only to ſay, it is a queſtjon not unworthy to exerciſe the ſtudious: 
and at the ſame time, both by its importance and its nature, worthy 
to engage the attention of men of ſenſe and integrity. By books it 


may be illuſtrated : but in common principles of reaſon, and the 


conſtitution, all that is truly neceſſary to the decifien will be found. 
It is a Public Queſtion in the fulleſt meaning of the terms: and to the 


Public e it is reſpectfully ſubmitted, 


* On the Right of Public Diſ- and inconſiſtency of 1 
cuſſion, including meaſures of go- in his © Obſervations on the Im- 
vernment, as well as all matters portance of the Anmien Ne. 
of opinion in religion or morals, tion. 

Dr, Price explains the miſchief 
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ExtraQ from the Speech of Mr. Juſtice WiII ES, in delivering his 
Opinion on the Motion for a Nx w TRIAL), in n of che 
Dzan or ST. Atari. | 


EFORE I enter upon the propriety of my learned brother's 
direction to the Jury, in this caſe, I think it incumbent upon 
me to expreſs unequivocaily my ſentiments as to two propoſitions 
that 1 conceive to be law. In the firſt place, I conceive it to be 
the law of this country, That the Fury, upon a plea of Nor GvirTy, 
er upon the GENERAL Iss ux, upon an indictment or information far 
a Libe!, hawe a cenſtitutional right, if they think fit, to examine the in- 
nocence or criminality of the paper, notwithſtanding there is ſufficient 
proof given of the publication. Secondly, I conceive it to be law, 
That if, upon ſuch examination, the Fury ſhould, contrary to the Fudge's 
direction, acquit the defendant generally, ſuch Fury are not liable either 
to attuint, fine, or impriſonment ; nor can this Court ſet afide the verditt 
of deliverance by a new trial, or by any other means whatſoever. 


As to the firſt propoſition, I believe no man will venture to ſay 
they have not the porver 3 but I mean expreſsly to ſay they have the 
right. Where a civil power of this ſort has been exerciſed without 
controul, it preſumes, nay, by continual uſage, it gives, the rigbt. It 
was the right which Juries exerciſed in thoſe times of violence, when 
the Seven Biſhops. were tried, and which even the partial Judges 
who then preſided did not difpute, but authorized them to exerciſe 
upon the ſubject matter of the LIS EL: and the Jury, by this ſolemn 
verdict upon that occaſion, became one of the happy inſtruments, 

under Providence, of the ſalvation of this country. This privilege 
has been aſſumed by the Jury, in a variety of ancient and modern 
inſtances, and particularly in the caſe of the King and Owen, with- 
out any correction, or even reprimand of the Court. It is a right for 
the moſt cogent reaſons lodged in the Jury : as without this reſtraint, 
the ſubject, in bad times, would have no ſecurity for his life, liberty, 
or property. I will put a ſtrong caſe to this purpoſe : ſuppoſe we 
had lived in the reign of the Stuarts, and any of the great patriots 
in thoſe days had in a public paper charged the King and Govern- 
ment with divers acts of tyranny and oppreſſion; and the Attorney 
General for the Crown had proſecuted this paper for a LizzL ; and 
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the Jury upon the trial had been told, that if the fact of publiea- 
tion and the innuendos were proved, they muſt find the Defendant 
| Guilty 3 and then the record had come back to the Court, for them 
to decide whether, in point of law, this was a LIS EIL: the moſt 
upright Judge that ever ſ muſt have pronounced, according to the 
fri rules of law, that this was a Libel : or probably the Court 
might have been wiſe enough to have ſaid ſomething like the opinion 
in 2 Strange, $34, upon another ſubject; „we will not ſuffer it to 


de argued, whether calling our gracious Sovereign an arbitrary prince, 


is not an offence.” —But the Jury are not ſo reſtrained, becauſe 
they reſort to evidence; as by law they have a right: that is, to go 
according to their own knowledge: and therefore, they may find 
that which by the indictment is called falſe and ſeditious, not to be 
ſo: they may indirectly ſay, we know it to be true, and written for 
che moſt ſalutary purpoſes,” 


As a e of this doctrine, I will only mention Mr. 
Juſtice Blackſtone's opinion, where he ſays, ©* The excellence of the 
trial by Jury holds much ſtronger i in criminal caſes; ſince, in times 
of difficulty and danger, more is to be apprehended from the violence 
and partiality of Judges appointed by the Crown, in ſuits betwecn 
the King and the ſubject, than in diſputes between one individual and 
another in civil matters 


Mr. Juftice Blackftone, we all know, was an anti-republican 
lawyer; and yet theſe are his ſentiments. I am ſure no danger 
of this ſort is to be apprehended from the Judges of the pre- 
ſent age; but in our determinations it will be prudent to look for- 
ward into futurity. I will not repeat what Mr. Bearcroft ſaid upon 
the trial. I am ſure they are not only his private ſentiments, but 
they are the ſentiments of the greater part of Weſtminſter Hall, 
I honour him for his candour and integrity of heart; he would not 
ſacrifice his conſtitutional principles to the wiſhes of his client. 1 
neceſſarily agree with the doctrine laid down by my Lord Chief 
Juftice Vaughan, in Buſhell's caſe, by which this right of the Jury 
is ſupported : this right Juries have always accounted ſacred: I, 
who found this ſacred right eſtabliſhed upon theſe two great prin- 
ciples, will, as far as I can, deliver it down unimpaired to poſterity. 
I ſhall now proceed to examine my brother Buller's directions to the 
Jury, at the trial of this cauſe z the objections to which ſeem to me 
to- be two: 


Firk, That he told the Jury, if they were fatisfied of the truth 
of the innuendos and the publication, they were bound, in point of 


* 4 Black, Comm. 349.—3 Black. Comm. 379. 


2 4 laws 
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: law; t to find the RIPE Guilty. Toward the concluſion of the 
ſumming up, he * in clear words, You ovghe | to find * | 
Guilty.” 


The ſecond objection is, That though the advertiſement was ad- 
mitted to be read, it was never ſummed up, or left to the Jury for 
their conſideration. As to the other objection, That the word Guilty 
ſtands part of the verdi&, I own I think it of no conſequence z ; for 
if the Jury find he printed and publiſhed, and the Court pronounced 
it a Libel, I conceive, in 8 up the W the word Guilty 
would have been inſerted. 


As to the firſt objection, many great authorities have been flated 
in ſupport of Mr. Juſtice Buller's direction. The firſt is, that before 
Lord Chief Juſtice Raymond, the 3d of December, 1731, of the King 
and Franklin. It was a diftum at nif prius. His lordſhip's words 
are very emphatical. But there is a third thing; to wit, whether 
- theſe defamatory expreſſions amount to a Libel, or not: this does 
not belong to the office of the Jury, but to the office of the Court; 
becauſe it is a matter of law, and not of fact, of which the Court 
are the only proper Judges: and there is redreſs to be had in another 
place, if either of the parties are diſſatisfied. For we are not to in- 
vade one another's province, as is now of late a notion among ſome 
people who ought to know better; for matters of law and matters of 
fact are never to be confounded . 5 


1 own I cannot ſubſcribe my aſſent to the latitude in which his 
lordſhip lays do wn this doctrine, becauſe I think there may be ſome 
caſes, as murder, burglary, or forgery, where the Fury find the law 
mixed with the fa, without invading the province of the Fudge . And 
that the Jury might do it in a caſe of Linz, was not, as his lord- 
| ſhip ſays, a modern opinion, but the opinion of Lord Holt, in 
| ſumming up the evidence to the Jury, in the caſe of the King 
and Tutchin, in the trial of a Libel, part of which was ſcan- 
dalous and defamatory. He declares to them, that though the coun- 
ſe] for the defendant ſaid this was an innocent paper, and no Libel, it 
was in his opinion a Libel, reflecting upon the government. He 
afterwards proceeds in theſe very words to the Jury, © You ate to 
CONSIDER, whether theſe words I have read to you, do not tend to be- 


» 9. St. Tr. - 275. (laſted.) matter, and give their verdict 

FT This is what the venerable generally as is put in their 
Littleton, in his Tenures, L. iii. charge.” That is, as they are 
ſec. 368, calls The power of charged with the whole matter by 
the Jury to take on them the the joinder of the parties in the 
ans of the Law * the General Iſſue. 


rb 


. 
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get an ill opinion of the adminiſtration of the government *,” His lord- 


ſhip could not have directed the Jury to conſider that, if the Jury had 
no right to confider it. Such direction would, in that caſe, have 


been both nugatory and abſurd. 


This ſhews it was not an idea firſt 


taken up in 1731, only by thoſe that ought to know better; but had 


received the ſanction of law above twenty years before, in the year 
1704. Lord Raymond ſeems to have forgotten that the like idea 


was adopted by the Judges in the caſe of the Seven Biſhops. Lord 
Chief Juſtice Lee's direction, in the caſe of the King and Owen, in 
the State Trials, is very ſtrong. It is delivered as his opinion, 


„ That if the publication was proved, they cannot avoid bringing in 
the defendant Guilty: but the Jury found Owen Not Guilty ; and 
his Lordſhip did net permit the Attorney General to queſtion them 


upon what particular part they found their verdict, It is ſaid, 
Lord Mansfield, who is a great authority, has uſed the ſame direc- 
tion in many caſes before his Lordſhip. The propriety of his direc- 
tions would have great weight with me. They appear to have had 
the recognition of this Court in the caſe of the King and Woodfall, 
I had the honour to fit in this Court at the time of that trial. It 


vas not a pointed queſtion, nor was the matter argued before the Court. 


So far as my opinion goes (blended with the reſt of my opinion) I 
am ſtill free to confeſs I think it is fit, it is meet, and prudent, that 
the Jury ſhould receive the law of LiszLs from the Court. But if my 
conceſſion is extended an iota further, to mean, that under all the cir- 
cumſtances, if the innuendos are proved, the Jury are bound, and muſt 
find the defendant Guilty—I muſt beg leave to repudiate the idea; 
as upon the matureſt conſideration, I ſay, the Fury are not bound to 


find the defendant GvirtTy ; but 


may give a general werdif of ac- 


quittal, without being obliged to give their reaſons. I am ſureI am 
not ſingular in my opinion. I know it is the opinion of ſome of the 
moſt illuſtrious perſons living; as well as thoſe of bleſſed memory 


- Who are dead 1. 


® 5. St. Tr. p. 542. (laſted.) 

+ On the cloſe of this Appen- 
dix, which (conſidering the autho- 
rities it contains) may be well juſ- 
tified in extending to a greater 
length than the Eſſay, I ſhall a- 
dopt Mr. Boſwell's exprefſions re- 
lative to the power of Juries, to 
find againſt the direction of the 
Court. I ſhould be the laſt 
man in the world to encourage 
Juries to contradict, raſhly, wan- 
tonly, or perverſely, the opinion 
of the Judges. On the contrary, 
I would have them liſten reſpect- 


I HAVE 


fully to the advice they receive 
from the Bench; by which they 
may be often well directed in 
forming their own opinion; which, 
“ and not another's,” is the 
opinion they are to return up- 
on their oaths. But where, after 
due attention to all that the 
Judge has ſaid, they are decidedly 
of a different opinion from him, 
they have not only a power and a 
right, but they are bound in con- 
ſcience to bring in a verdict ac- 
cordingly.“ Since on ſome great 
points we muſt differ, I rejoice 


there 
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I HAVE cauſed the above extract to be tranſcribed from Mr. Blan- 
chard's publication ; with which I have carefully compared it. I 
conſider it as a teſtimony greatly to be reſpected as one of the moſt 
important principles of conſtitutional law. A teſtimony which will, 
at ſome diſtant period, if not at preſent, receive that popularity 
which Deſert neither covets nor diſteems; not purſued by Ambition, 
but attendant on Rectitude. But whether this conſequence ſhould 

take place or not, there is one unprecarious ineſtimable reward to a 
breaſt conſcious of the diſcharge of an high duty, again cauſes of 
prepoſſeſſion the moſt difficult to be ſubdued — PuLCKERRIMA 


PRIMUM, DII MORESQUE DABUNT«s 


there are others (and few can be 
of ſuperior moment to this) on 
which we ſo well agree: Happy 
indeed it is, that in the caſe of 
General Libels, if the Jury differ 
fincerely from the Bench, they 
may, in finding their verdict on 
their own judgment, have the 
greater confidence : as they differ 
in the application of a point of 
conſtitutional law, not leſs open 


to themſelves and the whole Com- | 


munity than to the moſt learned 
udges that ever added dignity 
to that ſeat of Juſtice : a point 
too, peculiarly diſtinguiſhed by its 
nature in this; that the right of 
the party to his acquittal, may 
turn on thoſe indefinable circum- 
ſtances of which a Jury is the 
competent and the only Judge. 
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